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PREFACE. 



Thb Trustee Acts of 1850 and 1852 are of 
considerable practical importance. The greater 
portion of property in this country is held upon 
trust, and, both from natural causes, and from the 
changes which take place in the relative positions 
of trustee and cestui que trusty the appointment of 
new trustees is a matter of constant occurrence. 
It also fi*equently happens that trustees and other 
persons who have no beneficial interest in property, 
though the l^al estate is vested in them, cannot 
or will not perform those acts which are necessary 
to a transfer of that estate. The Trustee Acts, 
therefore, in givii^ facilities, as well for the 
appointment of new trustees, as for the conveyance 
of trust property irrespective of the wiU or 
capacity of the persons in whom the l^al estate 
is vested, provide for cases which are every day 
arising. 

The Acts are, however, deficient in systematic 
arrangement, and this in practice has been found 

a2 



iv Preface, 

to give rise to some difficulties. Hitherto no 
attempt has been made to supply this deficiency, 
nor has any work appeared in which the decisions 
upon the acts and the statutory provisions touching 
upon their subject-matter have been collected 
within a small compass for practical use. In the 
belief that a work embracing the above objects 
will be found useful, the present volume is offered 
to the profession. 

7, New Square, Lincoln's Inn» 
5ih Jan. 1858. 



TABLE OF CONTENTS. 



PAGE 

Introductory 1 — 5 

Titles of Acts 7 

General Provisions • 7 — 48 

Repeal of former Acts • • • • • • • • 7 

Short title, &c. of Act 9 

Interpretation .. •• •• •• •• 9 — 17 

Jurisdiction 17 — 21 

Who may apply 22 

Mode of Application 23 — 31 

Costs 81—87 

Purchase-money payable to infants, or persons of 

unsound mind 87 

Ctarities 8&--48 

The Appointment of New Trustees . . . . 48 — 64 

Bankrupt Trustees . . • 57—63 

Charity Trustees .. • 68 

When power to appoint is vested in Lunatic • . 68 

Lunatic Asylums Act • • 64 

Legacy Duty Act • • . . . . • • • • 64 

Vesting Orders 65 — 136 

Lands 65—109 

New Trustees 65—67 

When decree for sale made 67, 68 

Lunatic Trustees or Mortgagees •• •• 68—71 



vi Tahle of Contents. 

PAGE 

Vesting Orders — 
Lands— continued. 

Infant Trustees or Mortgagees • • • • 72, 73 
Trustees out of the jurisdiction^ or who can- 
not be found 78—78 

Heir or Devisee of Mortgagee out of the 

jurisdiction, &c. 78 — 80 

Trustees refusing to oonrey 80 — 84 

Heir, &c. of Mortgagee refusing to convey. • 84 — 86 
Where uncertainty prevails as to the Sur- 
vivor of Trustees or the Heir of Trustees . • 86, 87 
Where uncertainty prevails as to the Sur- 
vivor of Devisees or Heir of Mortgagee.. 87—89 
Unborn persons who on coming into exist- 
ence would be Trustees .. •• •• 89 — 91 

General Provisions as to .91 — 109 

Person to convey 91 — 95 

Copyholds 95—97 

Where Decree for sale to pay debts •. 98, 99 
Declaring persons Trustees within the 

Act .• .. 99—104 

Orders and their effect .. .. 104—109 

Stamp duty » •• 109 

Stock 110—129 

NewTrustees 110,111 

Lunatic Trustees or Mortgagees •• •• 111—113 

Infant Trustees 118,114 

Trustees or Personal Representatives out of 

the jurisdiction, or who cannot be found • . 114 — 117 
Persons disobeying order to trmisfer : Trustees 
or Personal Representatives refusing to 

transfer 117—121 

General Provisions «s to 121 — 129 

Officers of Company to transfer . . 121—124 

Orders and their effect .. .. .. 124—128 

Stamp duty 128,129 

Choses in Action 129—186 

NewTrustees 129,180 

Lunatic Trustees or Mortgagees •» «• 180,181 
Trustees out of the jurisdiction, or who cannot 
be found .. .. 181—188 



t^m^mm^mmmmmmmmmmsi^^^^^ 



Table of Contents. vii 

PAGE 

Vestino Orders— 

Choses in Action — eonHmud, 

Persons disobeying orders to sue, Trustees 

refusing to sue 188—185 

General ProTisions as to 135,186 

Orders and their effect 185,186 

Escheat of Trust or Mortgaged Estates •• 186 

Decree against Absent Trustees . . . . 187 



APPENDIX. 

The Trustee Act, 1850 — An Act to Consolidate and 
Amend the Laws relating to the Conveyance and 
Transfer of Real and Personal Property vested in 
Mortgageies and Trustees (18 & 14 Vict. c. 60).. 189—168 

The Extension Act, 1852 — An Act to Extend the 
Provisions of **The Trustee Act, 1850 '* (15 & 16 
Victc.55) 163—167 



TABLE OF CASES. 



^' PAOB 

Ex parte (ZDen,&Ch.) 61 

Adams, Rowley v. 22, 23, 27, 

68, 8S, 86 
Angelo, iZe.. .. .. 16 

Armitage v. Askham 16, 36 

Armstrong, Re • . . . 53 
Askham, Armitage v, 16, 86 
Atkins V, Cooke, • . • . 37 
Ayles 0. Cox 22, 86, 68, 97 

B. 

Barnes, Re ,, . . . . 54 
Bartley v. Bartley « . 56 

Bathurst, Re . . . . 57 

Battersby, Re . . . . 51 
Baxter, Re 30, 83, 121, 135 
Beetlestone, Wood, v. 31, 91, 93 
Beveridge, Ex parte . • 62 
Biddle,i2tf .. .. 35, 109 
Boden's Trust, Re ..80, 85, 89, 

108 
Bolder, Wilding v, • . 51 

ISoucher, Smith v. 31, 102 

Bowra 0. Wright .. •• 102 
Boycott, Re . . . . 52 

Bradley v. Munton . • 36 

Brassey v. Chalmers . . 66 
Buckeridge, Grundy v. 30, 51 
Buffery, Ex parte . . 62, 63 

Burt, J2e H 

Butterfield, /Z« .« ..61 
Byron's, Lady, Settlement, 
Re 71 



C. 

'Garden, Ex parte 
Carpenter, Re 



61 
14 



PAGE 

Carpenter v. Marnel . . 58 

Cartwright, Ex parte 59, 62 

Chad wick, Stainton v. . . 106 
Chalmers, Brassey v, • . 56 
Clutton, Ex parte • . 51 

Collinson, Re .. 14, 15, 114 
Congreve, Ex parte 59, 60 

Conybeare, Ex parte • . 51 
Cooke, Atkins o. . . • . 37 
Cooper, Re .. . • • . 53 
Cooper V. Jones . . . . 97 
Cousen, Re . . • . 60 

Cox, Ayles «. 22, 86, 68, 97 
Cox «. Cox .. ..103 

Cramer v. Cramer 20, 76, 114, 

116, 132 



D. 

Davenport's Charity, Re 40 
Davey o. Miller . . . . 107 
Davidson, Re . . 50, 108 
Davies, Ex parte . . . . 34 
Davies, Rs • • 20, 53 

Davis, Meinertzbagen v. 52 
Dennlson, Re 16, 116, 132 

Devoy V. Devoy •« 15,114 
Dickinson, Re . . . . 52 
Draper, i20 .. •• 51 



E. 



£ast BerghoH Town Lands, 

Re 40 

Ellerthorpe, Re . . • . 108 
Ellison, Re ,, . . . . 52 
Evans, iSe 26 



Table of Cases. 



F. 

FAOE 

Farmer, Re . • . . 26 

Farrant'8 Trust, Re . . 28 

Fellows, Re . . . . 28 
Filer, Weston v. 68, 98, 99, 101 

Flitcroft, J{0 .. ..96 

Ford's Charity, Ae •• 88 

Forshaw v. Higginion . • 57 

Franklin, iZ0 .. 17,69 

Frost's Trust, iZe .. ..53 

Fulham, Re • . 38, 84 

G. 

Gartside, iZe .. 17,54 

Gennys, Ex parte . . 58, 59 

Good Intent Society, Re 20, 50 
Groom, Wilks v. 68, 76, 94, 99 
Grundy v. Buckeridge SO, 51 
Guibert and Wife, Re ., 51 



H. 



Hadley, jRe.. 
Haigh, Re ., 
Hall V. May 
Hancoz, E* parte .. 

— V. Hancox 

Hardman, Ex parte 
Harrison, Re 54, 67, 
Hartnall,iZ« 120,121, 
Hawkins v. Perry • • 
Hazeldine, Re • • 
Heath, Re •• 
Hey, Re . . 
Higginson, Forshaw, v. 
Hilman v. Westwood 
Hodson, Re . • 

Hoghton Chapel, Re 
Hopkins, Singleton, v. 
Hough, Re .m 
Houghton V, Koenig 
Howard, Re 
Hughes V. Wells . . 
Humphrey's Estate, Re 
Hutchinson, Re • • 



I. 

Ingersole, Ex parte 



.. 54 

.. 95 

.. 57 

.. 61 

.. 102 

.. 60 

111, 130 

128, 135 

.. 35 

28,53 

59,62 

.. 97 

.. 57 

.. 57 

53,54 

.. 48 

.. 100 

.. 53 

.. 58 

97, 107 

.. 100 

.. 53 

.. 128 



J. 

Jay, Re 

Jones, Cooper o. • • 

Jones's Trust, i2« .. 

K. 

Keeley, Winch v. . • 
King V. Smith 
Koenig, Houghton v. 



PAGE 

13,93 

.. 97 

. 65 



58 
35 
58 



61,62 



Lamprell, Ex parte . • 62 

Langhorn o. Langhom . • 69 

Law, ife 83 

Lee O.Young .. .. 61 
Lewes, Re ,. . . . . 35 
Lincoln Primitive Methodist 

Chapel, 220 .. ..40 
Lister's Hospital, Re • • 38 
Lonsdale, /2e .. 60,128 
Lush, /2e 107 

M. 

Mackenzie v. Mackenzie 120, 

121, 135 
Mais, iZ« .. 54,76,117, 133 
Manning's Trust, Re 66, 1 1 1, 130 
Mamel, Carpenter, v. . . 58 
Marshall, Ex parte . . 61 

Marten, Newbury, V. •• 103 
Matthews, Powell, v, 13, 93 

Matthew's Settlement, iZe 28,53 
May, Hall o. • • • . 57 

Maynard, Re • • • • 29 

Meinertzhagen «. Davis . . 52 
Meyrick, Re • • • • 80 

Miller, Davey, v 107 

Momington, Wellesley v.; 
Wellesley v. Wellesley 13, 83, 

100, 108 
Morton, Newburgh,Earlof,o. 103 
Munton, Bradley o. •» 86 

N. 

Newburgh, Earl of, O.Morton 103 
Newbury v. Marten . . 108 

Newman v, Warner. . 55, 56 



Table of Cases. 



XI 



Nicholson v. Smith 
V. Wright 



PAGE 
. 67 

. 57 



Northampton Charities, Re 46 



O. 



Orgill, Ex parte 



P. 

Page, Ex parte 
Painter, Re • • 

Palmer, Ex parte . • 
Parby, Re .. 
FarkCyRe .. 
Pattinson, Re 
Pearse, Ex parte . • 
Perry, Hawkins v. 
Plenty v. West . . 
Plyer, Re 

Porter, Re ,, 62, 
Powell V. Matthews . 
Prescott, Re • • 

Primrose's Settlement, 



60 



Proctor, Re . 
Propert, Re, 



69,62 

68, 69, 62 

69,62 

20,88 

.. 61 

.. 20 

84,70 

.. Z5 

.. 62 

67, 76, 77 

54, 70, 73 

. 18, 98 

.. 29 

Re 84, 69, 

62,63 

.. 30 

14,16 



R. 



Ramshay, Re 
Randall, Re 
Reynault, Re . • 

Richards, Ex parte 
Trust, Re 



.. 80 

116, 183 

.. 52 

84,85 



. 27, 28 
Robinson's Charity, Re • . 48 
RoUe's Charity, Re.. 89, 46 
Rowley v. Adams, 22, 28, 27, 68, 

88, 86 
Rowton, Stoves v... ,. 67 
Russell, Re.. 88, 120, 121 



S 



Sale, Westhead, v. .. 138 

Saloway v. Strawbridge . . 67 
Saumarez, Re ..29, 70, 113, 131 
Saunders, Ex parte . • 62 

Schofield, /20 •• ..20 



PAGE 

Scott V. Surman . . • . 68 
Sharpley's Trust, Re . . 29 
Singleton V. Hopkins .. 100 
Skitter, Re .. 76, 80, 86, 89 

SloperiZe 27 

Smith, £x;Nirle •• .. 61 

King 0. • • • . 35 

— Nicholson «. . . 57 

V. Boucher .. 81,102 

V. Smith 67, 70, 78, 

77, 84, 109 
Smyth, Re .. .. 28, 128 
South Wales Railway Company, 



Re 



Speakman, Turner v. 
Stainton v, Chadwick 
Stanley v. Wrigley 
Stoves V. Rowton . . 
Strawbridge, Saloway v. 
Stubbs, Ex parte , . 
Surman, Scott v. . . 

T. 



69, 



S6 

106 

106 

103 

57 

67 

62 

58 



Thomas, Re 27, 34, 35, 109 
Thomas v. Walker. . 33, 60 
Townsend, Re • • 34, 35 
Tunstall, Re .. 30, 62 
Turner v. Speakman . • 106 
Tyler, i2« 63 

U. 

Underwood, Re .. . . 76 



V. 
Vaughan, Ex parte 



W. 



.. 62 



Wake V.Wake .. 68,90,99 
Walker, Ex parte • • • . 59 

Re 31 

Thomas ». 33, 50 

Warner, Newman v. 55, 56 
W&taou, Ex parte .. •• 59 
Watts, Re .. ..67, 76, 77 
Waugh,i2e 20 



Xll 



Table of Cases. 



PAGE 

Wellesley v. Mornington ; 
WeUesley o.Wellesley 18, 83, 

100, 108 
Wells, Hughes v. . . . . 100 

Were, /2e 30 

Westhead 0. Sale .. •• 138 
Weston 0. Filer 68, 98, 99, 101 

West, Plenty p 52 

Westwood, Uilman v. . . 57 
Wheeler, Re . . 34, 35 

Whitley, JEx parte . . 59, 62 

Wilding V. Bolder . • • . 51 
Wilkinson, Ex parte . . 62 



PAGE 

Wilks V, Groom 68, 76, 94, 99 

Williams A; .. ..107 

Winch V, Keeley . . . • 58 

Wise,J2e .. .. 15,29 

Wood V. Beetlestone 31, 91, 98 

Wright, Bowra 0. .. ..102 

Wright, Nicholson v. . • 57 

Wrigley, Stanley 0. •• 103 



Y. 



Young, Lee v. 



61 



THE TEUSTEE ACT, 1850, 

ETC. 



The jurisdiction which the Court of Chancery 
and the Lord Chancellor in lunacy are enabled 
to exercise under the Trustee Act, 1860, and 
the Extension Act of 1852, is twofold. The 
acts, in the first place, provide for the more 
easy appointment of new trustees than by means 
of a suit; and, in the second, they enable 
the court, or the Lord Chancellor, in several 
cases in which the legal estate in property is 
vested in trustees, or gucisi trustees, or persons 
whom the court is authorized by the acts to 
declare trustees, to act in rem instead of in per- 
sonam; or, in other words, to make orders 
dealing immediately with the legal estate, in- 
stead of dealing with it mediately through 
the persons of the trustees. For the carrying 
out of both the above objects, the acts con- 
tain provisions necessary for explaining their 
purposes, and for regulating the mode in which 
applications under them shall be made to the 
court. 

The acts, therefore, may conveniently be 
considered under three divisions. The first 
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division comprises those general provisions 
which are applicable to the whole of the sub- 
ject-matter of the acts ; the second, the provi- 
sions which relate to the appointment of new 
trustees ; and the third, the provisions which 
enable the court or the Lord Chancellor to deal 
directly with the legal estate. 

The first division comprises those sections 
which define the jurisdiction to be exercised 
under the act, the conditions under which that 
jurisdiction is to be exercised, and the mode 
of exercising it. It also includes the section of 
the Act of 1850, which repeals certain former 
enactments. The acts repealed had in view, in 
part, the same objects as the Trustee Acts of 
1860 and 1862. In addition to these repealed 
acts the statutes 11 Geo. 4 & 1 Will. 4, 
c. 47 (tiie act for consohdating and amending 
tike laws for fecilitating the payment of debts 
out of real estate), and the 2 & 3 Vict. c. 60, 
and the 11 & 12 Vict. c. 87 (both amending the 
act of Will. 4), also contain provisions en- 
abling parties under disabiUty to make valid 
conveyances in certain cases. The Trustee 
A<cts, while they do not repeal these statutes, 
contain, in 9ome cases, provisions adapted to 
meet the same objects. The fiirst division of 
the acts also includes a section (^z) enabling the 
court or the Lord Chancellor to exercise the 
power of dealing immediately with the legaJ 
estate in the case of trustees of charities. 

(a) Sect 45, p. 38. 
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The second division of the acts comprises 
those sections which relate to the appointment 
of new trustees. They may be briefly described 
as enabling the court, where trustees do not 
insist upon remaining in the trust, to appoint 
others in their stead, upon the summary mode 
of procedure which is provided by the acts, 
and without bill filed. In the case of a trustee 
convicted of felony, the Court of Chancery is, 
upon proof of his conviction, enabled at once 
to appoint a new trustee in his place. The 
section relating to charities does not in terms 
extend to the appointment of new trustees. 
Some recent acts have, however, been passed 
having reference to this subject, and to these 
attention is hereafter drawn in the observations 
which follow sect. 46 of the Trustee Act. 
Where a trustee becomes bankrupt, provision 
for his removal is made, not by the Trustee 
Acts, but by the Bankrupt Law Consolidation 
Act, 1849 (a). The section of that statute ap- 
plicable in such a case has been given, together 
with the material decisions upon the course of 
procedure under it, and the construction which 
it has received. Some other enactments having 
refer^ice to the exercise of powers of appoint- 
ing trustees, where the donee of the power has 
become lunatic, and to the appointment of trus- 
tees of lunatic asylums, will also be found 

noticed (i). 

■ ■ ■ ■— ^— — ■ ■ I I ■■ gi I . 

(a) 12 & 13 Vict. c. 106, s. 130. Seepos^i p. 57. 
(6) Fottt pp. 63, 64. 
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The remaining sections, with the exception of 
three hereafter noticed, are those enabling the 
Court of Chancery or Lord Chancellor to make 
orders dealing immediately with the legal estate. 
These admit of a subdivision into three classes : 
— First, those relating to land; secondly, those 
relating to stock (in the sense in which that 
word is used in the act) ; and, thirdly, those 
relating to choses in action. In the first divi- 
sion the order deals with the land by vesting it 
in the persons named in the order for the estate 
set forth therein ; in the second, it deals with the 
stock by vesting the right to transfer \ and in the 
third by vesting the right to sue for the chose in 
action. In the case of lands there are also pro- 
visions for enabling the court or Lord Chan- 
cellor to discharge contingent rights, or, in lieu 
of a vesting order, to appoint a person to convey. 
In the case of stock, the court or Lord Chan- 
cellor is enabled to direct the officer of a com- 
pany to transfer or join in transferring. Gene- 
rally speaking, in all cases where trustees are 
appointed under the act vesting orders may be 
made. They may also be made in several other 
cases which are specified in the acts, which may 
be generally described as cases where an order 
directing a conveyance, assignment, or transfer 
by a party in whom property is vested upon 
trust or subject to certain equities, would be 
practically of no avail. 

There are three sections of the act which do 
not appropriately fall within the above divisions. 
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Two of these (a) have for their object to pre- 
yent the escheat or forfeiture of lands, stock or 
choses in action, by reason of the attainder or 
conviction of trustees or mortgagees in whom 
the legal estate may be vested, and the third (ft) 
enables the court to make a decree, under cer- 
tain restrictions, against absent trustees. 

The arrangement of the acts which has been 
adopted in the foregoing outline has also been 
followed in dealing with the acts themselves. 
In several instances there are comprised in the 
same section of the acts provisions relating to 
more than one division of the subject. In such 
cases the section has been set out in full under 
each division to which it relates, the portions 
which are inappUcable to each division being 
enclosed within brackets. 

(0) Sects. 46, 47. (6) Sect 49. 



THE TRUSTEE ACT, 1860, 



AND 



THE EXTENSION ACT OF 1852. 



Titles of Acts. 

An Act to consolidate and amend the Laws re- Tnatae Act, 
lating to the Conveyance and Transfer ofisftHVict. 
Real and Personal Property vested in Mort- ** 
gagees and Trustees. [6th August^ 1850.] 

An Act to extend the Provisions of ^* The Extension 

Act 

Trustee Act, 1860." [30th June, 1862.] ^ ^ i6 vict 

0.55, 



General Provisions. 

Repeal of former Acts — Preamble^ ^c. 
(1860.) I. Whereas an act was passed in the Preamble 

, . , ftnd repeal of 

first year of the reign of his late majesty king fomer sta. 
William the Fourth, intituled " An Act for 
amending the Laws respecting Conveyances 
and Transfers of Estates and Funds vested in 
Trustees and Mortgagees, and for enabling 
Courts of Equity to give Effect to their Decrees 
and Orders in certain Cases" (11 Geo. 4 & 1 
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Will. 4, c. 60) : and whereas an act was passed 
in the fifth year of the reign of his late majesty 
king William the Fourth, intituled " An Act 
for the Amendment of the Law relative to the 
Escheat and Forfeiture of Real and Personal 
Property holden m Trust " (4 & 5 Will. 4, c. 
23) : and whereas an act was passed in the 
second year of the reign of her present Majesty, 
intituled " An Act to remove Doubts respect- 
ing Conveyances of Estates vested in Heirs 
and Devisees of Mortgagees " (1 & 2 Vict. c. 
69) : and whereas it is expedient that the pro- 
visions of the said acts should be consolidated 
and enlai^ed : be it therefore enacted by the 
Queen's most excellent Majesty, by and with 
the advice and consent of thejords spiritual 
and temporal, and commons in this present 
parliament assembled, and by the authority of 
the same, that all proceedings under the said 
acts or any of them commenced before the 
passing of this act may be proceeded with under 
the said recited acts, or according to the pro- 
visions of this act, as shall be thought expedient, 
and subject as aforesaid that the said recited 
acts shall be and the same are hereby repealed : 
provided always that the several acts repealed 
by the said recited acts shall not be revived, 
and that such repeal shall only be on and afler 
this act coming into operation. 

PiMmbi0. (1852.) Whereas it is expedient to extend 
the provisions of the Trustee Act, 1850. 
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Htk — Commencement of Act. 

(1850.) LVIII. And be it enacted, that in shoct title, 
citii^ this act in other acts of parliament, and 
in legal instruments and in legal proceedings, 
it shall be sufficient to use the expression, 
" The Trustee Act, 1860." 

(1850.) LIX. And be it enacted, that this act commence- 
shall come into operation on the first day of 
November, one thousand eight hundred and 
fifty. 

(1850.) LX. And be it enacted, that this Aet may be 
act may be amended or repealed by any act to 
be passed in this session of parliament. 



Interpretation. 
(1850.) 11. And whereas it is expedient to interpretap 

■,A.<. . . i*i .• 1 tion of texms. 

denne the meamng m which certam words are 
hereafter used, it is declared that the several 
words hereinafter named are herein used and 
applied in the manner following respectively ; 
(that is to say,) 

The word " lands " shall extend to and include Lands, 
manors, messuages, tenements and heredita- 
ments, corporeal and incorporeal, of every 
tenure or description, whatever may be the 
estate or interest therein : 
The word " stock" shall mean any fund, annuity stock, 
or security transferable in books kept by 
any company or society estabUshed or to be 
established, or transferable by deed alone, 

b5 
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Interpretation, 



Seised. 



Potieued. 



Contingent 
right. 



Convey — 

Conveyance. 



or by deed accompanied by other formalities, 
and any share or interest therein : 

The word *^ seised " shall be applicable to any 
vested estate for life or of a greater de- 
scription^ and shall extend to estates at law 
and in equity, in possession or in iuturity, 
in any lands : 

The word ^* possessed " shall be applicable to 
any vested estate less than a life estate at 
law or in equity, in possession or in ex- 
pectancy, in any lands : 

The words " contingent right," as applied to 
lands, shall mean a contingent or executory 
interest, a possibility coupled with an in- 
terest, whether the object of the gift or 
limitation of such interest or possibility be 
or be not ascertained, also a right of entry, 
whether immediate or future, and whether 
vested or contingent : 

The words "convey" and "conveyance," applied 
to any person, shall mean the execution by 
such person of every necessary or suitable 
assurance for conveying or disposing to 
another lands whereof such person is seised 
or entitled to a contingent right, either for 
the whole estate of the person conveying 
or disposing, or for any less estate, together 
with the performance of all formalities re- 
quired by law to the validity of such con- 
veyance, including the acts to be performed 
by married women and tenants in tail in 
acoordftnce with the provisions of an act 
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passed in the fourth year of the reign of 
his late Majesty king William the Fourth, 
intituled ''An Act for the Abolition of Fines 
and RecoTeries, and the Substitution of 
more simple Modes of Assurance" (3 & 
4 Will. 4, c. 74)y and including also sur- 
renders and other acts which a tenant of 
customary or copyhold lands can himself 
perform preparatory to or in aid of a com- 
plete assurance of such customary or copy- 
hold lands : 

The words "assign" and "assignment" shall ^•■*«»-a«- 
mean the execution and performance by a 
person of every necessary or suitable deed 
or act for assigning, surrendering, or other- 
wise transferring lands of which such per- 
son is possessed, either for the whole estate 
of the person so possessed or for any less 
estate : 

The word " transfer" shall mean the execution Tnuufer. 
and performance of every deed and act by 
which a person entitled to stock can transfer 
such stock from himself to another : 

The words " Lord Chancellor" shall mean as Loid chan- 
well the Lord Chancellor of Great Britain as 
any Lord Keeper or Lords Commissioners 
of the Great Seal for the time being : 

The words " Lord Chancellor of Ireland" shall LordChui. 
mean as well the Lord Chancellor of Ire- land, 
land as any Keeper or Lords Commissioners 
of the Great Seal of Ireland for the time 
being: 
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Tnterpretatiott* 



Truft— 
Trustee. 



Lunstle. 



Person of 

unsound 

mind. 



Deylsee. 



Ifortgagtu 



The word ^' trust'' shall not mean the duties 
incident to an estate conveyed by way of 
mortgage; but, with this exception, the 
words "trust" and "trustee" shall extend 
to and include implied and constructive 
trusts, and shall extend to and include cases 
where the trustee has some beneficial estate 
or interest in the subject of the trust, and 
shall extend to and include the duties in- 
cident to the office of personal representa- 
tive of a deceased person : 

The word "lunatic" shall mean any person 
who shall have been found to be a lunatic 
upon a commission of inquiry in the nature 
of a writ de lunatico inquirendo : 

The expression " person of unsound mind" shall 
mean any person not an infant who, not 
having been found to be a lunatic, shall be 
incapable from infirmity of mind to manage 
his own affairs : 

The word " devisee " shall, in addition to its 
ordinary signification, mean the heir of a 
devisee and the devisee of an heir, and 
generally any person claiming an interest 
in the lands of a deceased person, not as 
heir of such deceased person, but by a title 
dependent solely upon the operation of the 
laws concerning devise and descent : 

The word "mortgage" shall be applicable to 
every estate, interest, or property in lands 
or personal estate, which would in a court 
of equity be deemed merely a security for 
money : 



m^mgamas^iasama^mmmm 
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The word "person" used and referred to in the Penon. 
masculine gender shall include a female as 
well as a male, and shall include a body 
corporate : 

And genei*ally, unless the contrary shall appear singular ud 
from the context, every word importing the number, 
singular number only shall extend to several 
persons or things, and every word import- 
ing the plural number shall apply to one 
person or thing, and every word importing 
the masculine gender only shall extend to a 
female. 
(1852.) XII. That this act shall be read and Acttobecon- 

construed accordinec to the definitions and inter- p*^ «'Tni». 

^ ^^ ^ , tee Act, 1850. 

pretations contained in the second section of 
the Trustee Act, 1860, and the provisions of 
the said last-mentioned act (except so far as 
the same are altered by or inconsistent with 
this act) shall extend and apply to the cases 
provided for by this act, in the same way as if 
this act had been incorporated with and had 
formed part of the said Trustee Act, 1850. 



In considering the meaning of the words ** con- conyeyance 
veyemce " and " assignment," as used in the act, Sen"*^^^ 
in the case of a person refusing to convey, reference 
should be made to the case of WeUesUy v. WeUesUy 
(postf p. 83). 

With respect to vesting orders in the case of Tenancies in 
tenancies in tail, see Me Jay and PoweU v. ***^ 
Matthews {post, p. 93). 

It appears settled that where declaring a party constructiTa 
to be constructively a trustee of real estate would suwlity. 
be tantamount to deciding a question of specific 
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pefformaiiee {Be CarpaUer, Kmj, 418; Se 
Property 22 L. J., N. 8., Ch. 948; Be Bmrt, 
9 Hare, 289), or §ome other dispntable qoesdon 
(Be Colluuon, 3 De G., M. k Gor. 409; 5. C, 
21 L. T. 81, ib. 234) against the partj entitled 
to dispnte such qoestion, the court will not, upon 
petition, make soch declaration or a vesting order. 
Thus in Be Propert (tcH svp-) land was demised 
bj A. to B. for a term less ten dajs ; B. sabde- 
mised hy way of mortgage to C. for the term 
which he (B.) held less one day, the mortgage 
deed containing a power of sale bj C and a 
ooTcnant bj B. to assign upon sale the residue of 
his term to the purchaser; C. exercised the power 
of sale, and the purchaser also became possessed bj 
purchase from A« of AJ% reTcrrion ; B. being out 
of the jurisdiction, the purchaser petitioned under 
this act, praying a declaration that B. was a trustee 
for him of the last day of the term g^nted by A. 
and for a Testing order. But Vice-chancellor 
Wood, and, on appeal, the Lords Justices, declined 
to make the order. Be Carpenter (utn eup.) was 
a case where a party, having contracted to sell 
realty, died leaving an infant heir. The executrix 
petitioned for an order declaring the infant a trustee 
and for the appointment of a person to convey. 
But the conrt, after referring to the 29th sect of 
the Act of 1850, and the 1st sect, of the Act of 1852, 
as showing that in cases of real estate the construc- 
tive trust should first be declared by decree, and to 
the case of Be Propert f refused to make the order. 
In Be Burt (9 Hare, 289; 8. CI, 22 L. J., N. 8., 
Ch. 153), partners had covenanted that the sur- 
vivor should have the option of purchasing the 
share of the deceased partner in the partnership 
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property, a portion of which consisted of realty 
vested in the partners as tenants in common ; one 
partner died leaving an infant heir ; the other exer- 
cised his option by purchasing, and paid the money 
to the deceased's executor. Proceedings ander sect. 
88 of this act (post, p. 23) were taken, the Master 
^ certified the facts and that the surviving partner 

was entitled to a vesting order of the infant's share, 
and a motion was made for an order upon the 
certificate; but the Vice-chancellor (Turner) de- 
clined to make the order upon motion or petition 
without suit. And so in Me CoUinson (ubi sup.) 
lands were bought by a father in the name of an 
infant son, who was to declare the trusts of them 
for the benefit of the father on attaining his ma- 
jority, prior to which period the son became a 
lunatic. On the son's attaining twenty^ne pro- 
ceedings under sect. 38 were taken, the Master 
certified the facts, and that the lunatic was a trustee 
and that an order appointing a person to convey 
ought to be made; but the Lord Chancellor de- 
clined to make an order without suit. A suit was 
subsequently instituted and the relief sought by the 
father given. (For a case where similar relief was 
given, see Devoy v. Devoy, 3 Jur., N. 8., 79.) 
There is a case of Re Wise (5 De Gex & Sm. 416), 
decided by yice-Chancellor Parker, which it is 
somewhat difficult to reconcile with the principle 
of the above decisions. The facts were these: — 
Copyholds were surrendered by a debtor to his 
creditor, upon trust to sell, and out of the proceeds 
to pay himself 200/. and the surplus to the debtor; 
the creditor died and his estate devolved upon an 
infant; the creditor's executor sold the property 
for 100/. ; the debtor was dead, had died intestate 
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and left no personal representative^ and it was 
alleged that the proof of the title of his castomary 
heir would be attended with expense. The exe- 
cutor petitioned the court for an order vesting the 
copyhold estate in the purchaser, and the court 
made the order without service on the customary 
heir or personal representative of the debtor. 
Conitractive With regard to stock and choses in action, it was 
Stock, &c. decided in the case of Ite Angela (6 De Gex & 
8m. 278 ; 8. C, 16 Jur. 831, 18 L. T. 316), that 
where a debtor pledged shares in a joint-stock bank 
by memorandum, giving the creditor authority to 
sell, and the creditor sold, the purchaser was en- 
titled upon petition to a declaration that the debtor 
was a trustee, and an order appointing a person to 
transfer in his place. But see lie Propert (ubi 
eup.)t and compare the two cases. 

The husband of an executrix was held to be a 
trustee within the meaning of the act where stock 
was standing in the name of his wife, thus — 
" Elizabeth, the wife of A. B." (Re Dennison, 
22 L. J., N. S., Ch. 180 J 8. C, 2 De Gex, Mac. 
& Gor. 900.) 
Costs where It may be here noted that where money is paid 
■aiy. into court by a company under the Lands Clauses 

Consolidation Act, in respect of lands taken by the 
company, and pending a treaty for the re-invest- 
ment thereof in other lands, the owner of such 
last-mentioned lands dies, leaving an infant heir, 
the costs of the suit thereby rendered necessary 
against the heir fall within the description of such 
as are occasioned by litigation between adverse 
claimants" (L. C. C. Act, s. 80), and are therefore 
not payable by the company. (Armitage v. Ask' 
ham, 1 Jur., N. S., 227.) 
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In reference to the expression ^'seised or pos- " seised apon 

a trust." 

sessed of land upon any trust/' see Me Franklin 

{fo»tf p. 69). 
A case in which a new trustee was appointed in Tnuteewith 

the place of one having a beneficial interest, oc- tenit. 

curred in Re Oartside (W. Rep. 1852-3, p. 196). 
; Shares in ships registered under '^ The Merchant shareiin 

' Shipping Act, 1854," are included in the word ^* 

''stock/' as defined by the Trustee Act, 1850, the 

provisions of which act extend to such shares. (18 

& 19 Vict. c. 91, s. 10.) 



Jurisdiction. 
(1860.) LIV. And be it enacted, that thepowenof 
powers and authorities given by this act to the chancexyto 
Court of Chancery in England shall extend to property in 

„,, , , -I'll* the colonies. 

all lands and personal estate withm the domi- 
nions, plantations and colonies belonging to her 
Majesty (except Scotland). 

(1850.) LV. And be it enacted, that the Powers given 
powers and authorities given by this act to the chancery 
Court of Chancery in England shaU and may df^V^ 
be exercised in like manner and are hereby land, 
given and extended to the Court of Chancery 
in Ireland with respect to all lands and personal 
estate in Ireland. 

(1860.) LVI. And be it enacted, that thePowenof 

, , . . . 11. -I Lord Chan- 

powers and authonties given by this act to the ceiiorin 

Lord Chancellor of Great Britain, intrusted as tend to pro. 

perty In the 

aforesaid (a), shall extend to all lands and per- colonies 

(a) Intrusted by virtue of the Queen's sign manual with 
the care of the persons and estates of lunatics. 
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sonal estate within any of the dominions, plan- 
tations and colonies belonging to her Majesty 
(except Scotland and Ireland). 
i>owertof (1860.) LVII. And be it enacted, that the 

Lord Chan- . . 

ccuorin powcFS and authorities riven by this act to the 

lunacy may o .^ 

bo exerciied Lord ChancelloF of Great Britain, intrusted as 

by Lord , , , 

chanceuor of aforesaid, shall and maybe exercised in like 

Ireland. ' -^ , i t j 

manner by and are hereby given to the Lord 
Chancellor of Ireland, intrusted as aforesaid, 
vrith respect to all lands and personal estate in 
Ireland. 
Chancellor (1862.) X. In cvcry case in which the Lord 

may make , •' 

ordert for ChanccUor, intrustcd as aforesaid, has iurisdic- 

appointment , , ' o 

oftruttees, tion Under this act, or the Trustee Act, 1860, 

without it ' ' ' 

J«^« n«ce«- to order a conveyance or transfer of land or 
made in* *• stock, or to make a vesting order, it shall be 
Chancery, lawful for him also to make an order appointing 
a new trustee or new trustees, in like manner as 
the Court of Chancery may do in like cases 
without its being necessary that the order 
should be made in Chancery as well as in 
lunacy, or be passed and entered by the Regis- 
trar of the Court of Chancery. 
Astopowen (1852.) XI. That all the jurisdiction con- 
truttcd with fcrrcd by this act on the Lord Chancellor, in- 
lunatics. trustcd by virtue of the Queen's sign manual 
with the care of the persons and estates of 
lunatics, shall and may be had, exercised and 
performed by the person or persons for the time 
being intrusted as aforesaid. 
As to land! (1860.) XXI. And be it enacted, that as to 
andDi^ham. any lauds situated within the duchy of Lan- 
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caster, or the counties palatine of Lancaster or 
Durham, it shall be lawful for the court of the 
duchy chamber of Lancaster, the Court of 
Chancery in the county palatine of Lancaster, 
or the Court of Chancery in the county palatine 
of Durham, to make a like order in the same 
cases as to any lands within the jurisdiction of 
the same courts respectively as the Court of 
Chancery has under the provisions hereinbe- 
fore (a) contained been enabled to make con- 
ceming any lands ; and every such order of the 
court of the duchy chamber of Lancaster, the 
Court of Chancery in the county palatine of 
Lancaster, or the Court of Chancery in the 
county palatine of Durham, shall, as to such 
lands, have the same effect as an order of the 

(a) It will be seen, post, p. 21, that this section no longer 
applies to the Court of Chancery of the county palatine of 
Lancaster. But the other jurisdiction conferred by the 
section still remains limited to the provisions to which it 
refers. The provisions '* hereinbefore contained" comprise 
the sections enabling the court to make orders in the cases 
of infant trustees or mortgagees; of trustees, or heirs or 
devisees of deceased mortgagees, out of the jurisdictioD ; 
of heirs or devisees of deceased mortgagees refusing to 
convey ; where uncertainty prevails respecting the survivor 
of deceased trustees, or the heir of a sole trustee, or re- 
specting the survivor of the devisees of a mortgagee, and of 
unborn persons. The clause enabling the court to appoint 
a person to convey is also ** hereinbefore contained." At 
the time of the passing of the Act of 1850, the provisions 
referred to in the clause also comprised the sections relating 
to trustees refusing to convey, which have since been re* 
pealed by the Act of 1852. 
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Jurisdiction, 



Payment 
into court. 



The Lord! 
Justices. 



Lands in 
Ireland, ftc. 



Lunatics. 



Court of Chancery : provided always, that no per- 
son who is anywhere within the limits of the ju- 
risdiction of the High Court of Chancery shall be 
deemed by such local courts to be an absent trustee 
or mortgagee within the meaning of this act. 



The coart has not jurisdiction upon an applica- 
tion under the Trustee Act, 1850, for the appoint- 
ment of new trustees, to order the trust fund to be 
paid into court. (Re Farby, 29 L. T. 72.) 

The 15 & 16 Vict. c. 87, s. 15, together with 
sect. 11 of the Trustee Act of 1852, remove the 
doubts which were started in Re Waugh (2 De 
Gex, Mac. & Gor. 279), and Re Pattinson (21 
L. J., N. 8., Ch. 280), by expressly giving the 
Lords Justices jurisdiction under the Trustee Acts. 

The jurisdiction of the Lord Chancellor of Great 
Britain in lunacy under the acts does not extend to 
lands in Ireland. (Re Davies, 3 Mac. & Gor. 
278.) For a vesting order in the case of land in 
Canada, see Re Schqfield (24 L. T. 322). 

Applications for the appointment of trustees in 
the place of lunatics and persons of unsound mind, 
and for vesting orders consequent thereon, should 
be made to the Lord Chancellor or Lords Justices 
in lunacy. (Re Good Intent Society^ W. Rep. 
1853-4, p. 671.) See also Cramer v. Cramer (5 
De Gex & Sm. 312). It will be noticed that the 10th 
section of the Act of 1852 authorizes the making 
of orders in lunacy for the appointment of new trus- 
tees. With regard to the jurisdiction of the Lord 
Chancellor and Lords Justices under the Lunacy 
Regulation Act, 1853, in reference to the appoint- 
ment of trustees in certain cases, see post, p. 63. 
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With regard to the jarisdiction of the Master of chuittot. 
the Rolls and Vice-chancellor in chambers^ under 
the Charitable Trusts Act, 1853, see post^ p. 39. 

By the 17 & 18 Vict. c. 82, s. 11, it is enacted, As to lands 
'' That all the powers and authorities given by the estate within 
Trustee Act, 1850, and by the Act of the 15th & I6th paLttM of 
years of the Queen, c. 55 (the Extension Act), shall *^^**'- 
and may be exercised in like manner, and are hereby 
given and extended to the Court of Chancery of 
the said county palatine (of Lancaster), with re- 
spect to all lands and personal estate within the 
said county palatine: provided always, that no 
person who is anywhere within the limits of the 
jurisdiction of the High Court of Chancery, shall 
be deemed by the Court of Chancery of the 
said county palatine to be an absent trustee or 
mortgagee within the meaning of the said acts." 
By the 29th section of the Charitable Trusts Act, 
1853 (16 k 17 Vict. c. 137), the jurisdiction created 
and given by that act to the Master of the Rolls 
and the Vice-Chancellors sitting in chambers, (as 
to which, so far as it affects the Trustee Acts, see 
postf p. 39,) extends concurrently to, and may be 
exercised by the Chancellor and Vice-Chancellor 
respectively for the time being of the duchy and 
county palatine of Lancaster, as to every charity 
within the jurisdiction of the Court of Chancery of 
the county palatine, of which the gross annual income 
for the time exceeds 30/., upon application being made 
to such Chancellor or Vice-Chancellor respectively. 

With reference to the jurisdiction given to the County 
County Courts under the Charitable Trusts Act, 
1853, so far as it relates to the appointment of 
trustees, see post^ p. 41 et seq. 
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Who may apply. 

whoniay (1860.) XXXVII. And be it enacted, that 
an order, under any of the hereinbefore (a) con- 
tained provisions, for the appointment of a new 
trustee or trustees, or concerning any lands, 
stock, or chose in action subject to a trust, may 
be made upon the application of any person 
beneficially interested in such lands, stock, or 
chose in action, whether under disability or 
not, or upon the application of any person duly 
appointed as a trustee thereof; and that an order 
under any of the provisions hereinbefore con- 
tained concerning any lands, stock, or chose in 
action subject to a mortgage may be made on the 
application of any person beneficially interested 
in the equity of redemption, whether under dis- 
ability or not, or of any person interested in the 
monies secured by such mortgage. 



In sales A purchaser of lands under a decree who has 

crees. paid his purchase money into court is ^'a person 

beneficially interested in such lands," and may 
apply under this section for a vesting order {Aylss 
V. CoXy 17 Beav. 584) ; or the plaintiff and pur- 
chaser may he co-petitioners. {Rowley v. AdamSf 
infra.) Where an estate is sold in lots under a 
decree, the purchasers of the different lots may join 

(a) The " hereinbefore- contained provisions" coniprise 
all the sections giving power to the Lord Chancellor, in- 
trusted, &c., or to the Court of Chancery, to make vesting 
orders, as well as the sections having relation to the ap- 
pointment of new trustees. 
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ia oae petition under this act {Rowley v. Adamtf 
14 Beav. 130; 8. C, 15 Jur. 1002). And see 
with reference to the parties who should be before 
the court upon an application under the act, post^ 
p. 27 et seq. 



Modes of Application, and Procedure thereon, 
(1860.) XXXVIII. And be it enacted, thatPowwtogo 

. before the 

when any person shall deem himself entitled to Master in the 

'' ^ • , , , flnt imtance. 

an order under any of the proyisions herein- 
before contained (a), either from the Lord 
ChanceUor, intrasted as aforesaid, or from the 
Court of Chancery, it shall be lawfiil for him to 
exhibit before any one of the Masters of the 
High Court of Chancery a statement of the 
jkcts whereon such order is sought to be ob- 
tained, and adduce evidence in support thereof; 
and if such evidence shall be satisfactory to the 
said Master, he shaU, at the request of the person 
adducing such evidence, give a certificate under 
his hand of the several material facts found by 
him to be true, and of his opinion that such 
person is entitled to an order in the form set 
forth in such certificate. 

(1860.) L. And be it enacted, that when any ^®™»' 
person shall, under the provisions of this act, 

(a) The '' prorisions hereinbefore contained" comprise 
all the sections giving power to the Lord Chancellor, in- 
trusted, &c., or to the Court of Chancery, to make vesting 
orders, as well as the sections having relation to the ap- 
pointment of new trustees. 
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apply to one of the Masters of the Court of 
Chancery in the first instance, and adduce evi- 
dence for the purpose of obtaining the certifi- 
cate of such Master as a foundation for an 
order of the said Lord Chancellor, intrusted as 
aforesaid, or the said Court of Chancery, it 
shall be lawful for the said Master to order 
service of such application upon any person, 
or to dismiss such application, and to direct 
that the costs of any persons consequent there- 
on shall be paid by the person making the same ; 
and all orders of the Master under this act shall 
be enforced by the same process as orders of 
the court made in any suit against a party 
thereto. 
Powertoap- (1850.) XXXIX. And be it enacted, that 

ply by motion 

to the Court any person who shall have obtained such cer- 

or the Lord "^ * , ^-i /» 

chanceUor. tificatc may apply by motion to the Court of 
Chancery, or to the Lord Chancellor, intrusted 
as aforesaid, for an order to the effect set forth 
in such certificate, or for such other order as 
such person may deem himself entitled to upon 
the facts found by the Master. 

Power to pre (1850.) XL. And be it enacted, that any 

sent petition ^'^i j • /• 

in the first pcrsou or pcrsous entitled m manner afore- 
said (a) to apply for an order from the said 
Court of Chancery, or from the Lord Chan- 
cellor, intrusted as aforesaid, may, should he so 
think fit, present a petition in the first instance 

(a) That is, entitled as in sect 38, which see, together 
with note (a) thereto, antCf p. 23. 



instance. 
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to the Court of Chancery, or to the Lord Chan- 
cellor, intrusted as aforesaid, for such order as 
he may deem himself entitled to, and may give 
evidence by affidavit or otherwise in support of 
such petition before the said court, or the Lord 
Chancellor, intrusted as aforesaid, and may 
serve such person or persons with notice of 
such petition as he may deem entitled to ser- 
vice thereof. 

(1860.) XLL And be it enacted, that upon what may be 
the hearing of any such motion or petition it petition. 
shall be lawful for the said court or for the 
said Lord Chancellor, should it be deemed 
necessary, to direct a reference to one of the 
Masters in Ordinary of the Court of Chan- 
cery to inquire into any facts which require 
such an investigation, or it shall be lawful for 
the said court or for the said Lord Chancellor 
to direct such motion or petition to stand over, 
to enable the petitioner or petitioners to adduce 
evidence or further evidence before the said 
court or before the said Lord Chancellor, or to 
enable notice or any further notice of such 
motion or petition to be served upon any per- 
son or persons. 

(1850.) Lin. And be it enacted, that upon suit may be 
any petition under this act being presented to 
the Lord Chancellor, intrusted as aforesaid, or 
to the Court of Chancery, it shall be lawful for 
the said Lord Chancellor or the said Court of 
Chancery to postpone making any order upon 
such petition until the right of the petitioner or 

c 
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petitioners shall have been declared in a suit 
duly instituted for that purpose. 
Commission (1850.) LI I. And be it enacted, that upon 

concerning , . , . , i -i • 

person of un- any petition being presented under this act to 
the Lord Chancellor, intrusted as aforesaid, 
concerning a person of unsound mind, it shall 
be lawful for the said Lord Chancellor, should 
he so think fit, to direct that a commission in 
the nature of a writ de lunatico inquirendo shall 
issue concerning such person, and to postpone 
making any order upon such petition until a re- 
turn shall have been made to such commission. 

Power to (1850.) XLin. And be it enacted, that 

make an i ■ . . • .i i 

order in a wheusocvcr m any cause or matter, either by 
the evidence adduced therein, or by the admis- 
sions of the parties, or by a report of one of 
the Masters of the Court of Chancery, the 
fects necessary for an order under this act 
shall appear to such court to be sufficiently 
proved, it shall be lawful for the said court, 
either upon the hearing of the said cause or 
of any petition or motion in the said cause or 
matter, to make such order under this act. 



cause. 



Applications It was decided that applications for an order 
tofhe Master fQ^^^jg^j ypQ^ ^ certificate of the Master, under sect. 

38, ought not to be made by petition. (Re Evans^ 
19 L. T. 9; Re Farmer, 19 L. T. 338.) The 
8th section of the Lunacy Regulation Act, 1853, 
(16 & 17 Vict. c. 70,) which substitutes, in lunacy 
matters, references to the masters in lunacy for 
those which theretofore were made to Masters in 
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Chancery, excepts from its operation references 
under the Trustee Act, 1850. However, since and in 
the 15 & 16 Vict. c. 80 (the act to abolish the "*'"°*^"' 
office of Master), the jurisdiction conferred on the 
Masters by the 88tb section has not been exercised 
by them or by the judges in chambers. But 
by the 4th Order of November 12, 1856, appli- 
cations are to be made in chambers, where any 
decree or order has been made by the court 
for the sale or conveyance of lands. The word 
^' lands *' in the above order is to be construed 
according to the definition in the Trustee Act, 
1850, s. 2 {ante, p. 9). 

Where an estate is sold in lots under a decree. Petition. 
one petition as to several lots is not multifarious. 
{Rowley v. Adams, 14 Beav. 130; S. C, 15 Jur. 
1002.) 

Primd facte, all parties interested should be service of pe- 
before the court, or should be served with the appikattons 
petition, in the case of an application for the ap- ment*of ^w 
pointment of new trustees. The parties interested *"*•**«■• 
comprise all the eestuis que trust, as well as the 
retiring trustees, if any. (Re Sloper, 18 Beav. 596. ) 
Even where an application was made under sect. 
88 in the first instance, and all proper parties had 
appeared before the Master who had made his 
certificate, it was held that they must appear and 
consent upon the motion for an order, in accordance 
with such certificate. (Re Thomas, 15 Jur. 187.) 
So also where seven persons were beneficially in- 
terested in a trust fund, and six only, without 
serving, as it appears, the other party interested, 
applied for the appointment of new trustees, the 
court declined to make the order. (Re RichartTs 
Trust, 5 De Oex k Sm. 636.) Another report of 

c2 
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this case represents the applicants for the order as 
entitled only to four-sevenths of one-sixth part of 
the property. {8. C, 19 L. T. 244.) But where 
cestuis qtie trust have on their marriages put their 
interests into settlement for the benefit of them- 
selves and their issue, it appears that the trustees 
of their marriage settlements suflBciently represent 
the children of the marriage, upon an application 
for the appointment of new trustees of the original 
trust deed. (Re Smyth, 2 De Gex & Sm. 781.) 
Infant cestuis que trust, when necessary to be before 
the Court on an application to appoint trustees, are 
ordinarily made co-petitioners by their next friend. 
(See Re Felloms, 2 Jur., N. 8., 62.) Upon the ap- 
pointment of new trustees of terms, for raising sums 
of money, the reversioners should be served. Thus 
hereditaments were assigned to a trustee for 1,000 
years, upon trust to raise a sum and pay the in- 
terest thereof to A. for life, and at her decease to 
divide the principal among her children ; a petition 
under this act was presented bj A. and her children 
for the appointment of new trustees of the term ; 
but the court refused to make an order unless with 
the consent of, or upon service of the petition on, 
the owner of the reversion expectant upon the 
determination of the term. (Re FarranVs Trusty 
20 L. J., N. S., Ch. 532; 8. C, 17 L. T. 309; 
and see Re Sazeldine, 16 Jur. 853.) But where 
property held on a lease, containing no clause against 
assignment, had been assigned to trustees, all of 
whom were dead, the court made an order appoint- 
ing new trustees and vesting the leaseholds in them 
without service of the petition upon the lessor. {Re 
Matthew's Settlement, 22 L. T. 211.) 
Service of An Order vesting lands in new trustees will not 

petition upon 



J 
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I 



be made on the petition of the tenant for life, without applications j 

service on the remainderman. {Re Maynardj 16 orders. 
Jur. 1084.) And similarly where a tenant for life 
of a fund petitioned for a vesting order (in favour 
of new trustees?) the court refused it in the absence 
of those entitled in remainder. (12e Prescott^ 19 
lu. T. 371.) A petition for a vesting order, conse- 
quent upon the appointment of a new trustee in the 
place of a lunatic, must be served on the committee 
of the lunatic's estate. (^Re Saumarez, 25 L. J., 
N. S., Ch. 675.) 

Where copyholds were surrendered upon trust 
for sale in order to secure 200/., and, the surrenderee 
dying and leaving an infant customary heir, an 
application under this act was rendered necessary 
in order that some one might be appointed to sur- 
render to a purchaser, the court made an order in 
the absence both of the heir and of the personal re- 
presentative of the surrenderor (who was dead), it 
being proved that the estate sold for less than 
200/. (Re Wise, 5 De Gex & Sm. 415; S. C, 19 
L. T. 44.) See, however, the cases cited in con- 
nection with Ex parte Wise (ante, p. 15). In a 
case which occurred since the 15 & 16 Vict. c. 86 
(the Chancery Practice Amendment Act), of a 
petition for an order to vest copyhold lands in a 
purchaser, the court, relying apparently on the 51st 
section of the act above cited, made the order, 
although some only of the cestuis que trust inter- 
ested in the purchase-money were before it. (Re 
Sharpley's Trust, 21 L. T. 71 ; S. C, 1 Eq. Rep. 
40.) 

Where an application is simply for a vesting 
order in the case of a trustee refusing to convey, 
it seems that it ia not necessary to serve the 
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refasing trustee. (Re Baxter, 2 Sm. Sc Giff. 
app. y.) 
Orders are The court will, apon petition, make an order 

made with- . . i .. , 

outreference. appointing new trustees, and vesting the estate 
accordingly, without any reference to chambers. 
The evidence adduced at the hearing of the petition 
must then of course be sufficient to warrant the 
order {Re Proctor, 16 Jur. 233 ; S. C, 19 L. T. 
25 ; Re Tunstall, 4 De Gex & Sm. 421 ; S. C, 17 
L. T. 251 ; 15 Jur. 645) ; and must be accom- 
panied by a written consent to become trustees, 
signed by the parties proposed to be appointed. 
Since the 15 & 16 Vict. c. 80 (the act to abolish the 
office of Master), the practice has been, and is, for 
the Lord Chancellor or Lords Justices to make an 
order for the appointment of new trustees in the 
place of lunatics and persons of unsound mind, and 
a vesting order thereupon at the hearing of the 
petition ; the cases Re Ramshay (15 Jur. 69), and 
Re Were (3 Mac. & Gor. 233), being no longer 
applicable under an altered state of things. As a 
general rule the affidavit of fitness of the proposed 
trustees ought not to be made by the solicitor in the 
matter. (See Grundy v. Rtickeridge, 22 L. J., 
N. S., Ch. 1007.) 

suiu. With reference to the circumstances under which 

the court will refuse to act upon petition without 
suit, see ante, pp. 13 et seq. 

Disputed It was decided under the former Trustee Act, 

(1 Will. 4, c. 60, repealed by this act,) that 
where the lunacy of a person was itself a contested 
fact, the court would not — certainly where the 
party was not a bare trustee, and query whether in 
that case even— exercise the summary jurisdiction 
thereby given by apiK)inting a person to convey for 



lunacy. 



cauM. 
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the alleged lunatic. (Re Walker, Cr. & Ph. 147.) 
Consider, however, in connection with this case, 
sect. 52 of the present act. 

An order under the Trustee Act, 1850, may be ordmina 
made in a cause without petition ; as in Wood v. 
3eetlestone (1 Kaj & J. 213), which was the 
case of an adjourned summons. But upon a 
motion to make an order of foreclosure absolute, 
the court refused to declare the mortgagor, who 
was out of the jurisdiction, a trustee for the mort- 
gagee, considering that any such order, if made, 
should not be tacked to an order made on motion 
as of course, but should be the subject of a separate 
application. (Smith v. Boucher ^ 1 Sm. & Giff. 
72 ; S. a, 16 Jur. 1154) 



Costs, 

(1850.) XL II. And be it enacted, that upon court may 
the hearing of any such motion or petition (a), tion, with or 
whether any certificate or report from a Master co«u. 
shall have been obtained or not, it shall be 
lawful for the court, or the Lord Chancellor, 
intrusted as aforesaid, to dismiss such motion 
or petition, with or without costs, or to make 
an order thereupon in conformity with the pro- 
visions of this act. 

(1850.) LI. And be it enacted, that the costs may be 
Lord Chancellor, intrusted as aforesaid, and the the estate. 
Court of Chancery, may order the costs and 
expenses of and relating to the petitions, orders, 

(a) t. e., the motion or petition authorized by this act ; 
see antCt p* 24. 
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directions, conveyances, assignments, and trans- 
fers to be made in pursuance of this act, or any 
of them, to be paid and raised out of or from 
the lands or personal estate, or the rents or pro- 
duce thereof, in respect of which the same re- 
spectively shall be made, or in such manner as the 
said Lord Chancellor or court shall think proper. 



Higher and Bv the second order of January, 1857, costs are 

lower scales. • . 

to be chai'ged according to the lower scale therein 
set forth in all proceedings under the Trustee Acts 
in which the trust estate or fund to which the pro- 
ceeding relates shall be under the amount or value 
of 1,000Z. In all other cases (unless the court 
shall make order to the contrary) the costs are to 
be according to the higher scale {%b. Ord. 3) ; and 
the lower scale of fees of court set forth in the 
order are to be }3aid where the lower scale of costs 
apply, and the higher scale of court fees where the 
higher scale of costs apply (ih, Ord. 4). The so- 
licitor or party instituting any proceeding in respect 
of which he claims to pay the fees of court accord- 
ing to the lower scale, is to file with the Clerk of 
Records and Writs a certificate in the following 
form : 

("Title of cause or matter.) 

"I hereby certify, that, to the best of my judg- 
ment and belief, the lower scale of fees of court is 
applicable to this case. Dated, &c. 

" A. B., 

" Solicitor for ." 

The Clerk of Records and Writs is, at the re- 
quest of any solicitor, or any party acting in person 
in the suit or matter, to mark a copy of this certi- 
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ficate ; on production of which copy the officers of 
the court are to receive and file all proceedings in 
the suit or matter bearing stamps according to the 
lower scale. In any case certified for the lower 
scale of court fees, in which it shall happen that 
the solicitor shall become entitled to charge and 
be allowed according to the higher scale of costs, 
the deficiency in the fees of court is to be made 
good. In any case in which the fees of court have 
been paid upon the higher scale, and in which it 
shall happen that the solicitor shall become en- 
titled to charge, and be allowed only according to 
the lower scale of costs, the excess of court fees so 
paid may be allowed upon the taxation of costs, if 
the circumstances of the case shall, in the judgment 
of the Taxing Master, justify such allowance {ib.). 
(It is not considered necessary to give the schedule 
of costs and court fees, as it has so recently ap- 
peared in all the legal periodicals.) 

Upon a petition under this act the court declined Proeeedingt 

, _, - , under fomer 

to give the costs of former proceedings taken in acts, 
relation to the same matter under the I Will. 4, c. 
60. {Re Fulham, 15 Jur. 69.) 

Where a plaintiff filed a bill for the appoint- upon ap- 
ment of new trustees, instead of proceeding, as he ^wtnfsteM^ 
might have done, under this act, he was ordered to 
pay all the costs. {Thomas v. Walker^ 18 Beav. 
521.) The appointment of trustees of a settlement 
is for the benefit of all parties interested thereun- 
der ; and therefore the tenant for life petitioning for 
such appointment under this act will have his costs 
out of the corpus of the settled property. {Re 
Parhy, 29 L. T. 72.) And where land was held 
upon trust for one for life, and at her death upon 
trust to sell and divide amongst several, upon an 

c5 
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Costs. 



Lunatic 
trustee. 



Lunatic 
Mortgagee. 



order vesting the trust estate in a new trustee, the 
court (after some hesitation) also ordered that the 
new trustee should pay the costs of the proceed- 
ingSy and that such coste, with interest thereon at 4 
per cent., should be a charge upon the inheritance. 
\Ex parte Davies, 16 Jur. 882; S. C, 18 L. T. 
253.) Where an application, under the Bankrupt 
Law Consolidation Act, and under this act, was 
rendered necessary by an improper refusal on the 
part of a bankrupt's assignees to move in the matter 
of the appointment of a new trustee in the place of 
the bankrupt, the court had no jurisdiction to order 
the assignees, who were respondents, to pay the 
costs. {Re Primro8e*s Settlement^ 3 Jur., N. S., 
899 ; 8. a, 26 L. J., N. S., Ch. 666.) 

The costs of obtaining a vesting order in the case 
of a lunatic trustee come out of the trust estate. 
(See Ex parte Pearsej Tur. k, Russ. 325; Re 
Fulham, 15 Jur. 60.) 

The costs of the proceedings for obtaining an 
order vesting the mortgage estate, upon payment 
of the mortgage money, in the mortgagor, where 
such proceedings are rendered necessary by the 
mortgagee's lunacy, will be ordered to be paid out 
of the lunatic's estate. {Re Wheeler , 1 De Gex, 
Mac. & Gor. 434 ; 8. C, 21 L. J., N. S., Ch. 759 ; 
Re Thomas, 22 L. J., N. S., Ch. 858; following 
Re Townsendy 1 Mac. & Gor. 686; Ex parte Rich- 
ardsy 1 J. & W. 264 ; and Re Townsend, 2 Ph. 
348.) The petition in such case should be presented 
by the committee. If presented by the mortgagor, 
he will not be allowed his costs, unless the com- 
mittee has refused to proceed. {Re Wheeler, ubi 
sup.) The above rule, throwing the costs on the 
mortgi^ee, also applies where such mortgagee is 
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of unsound mind, though not found so by inquisi- 
tion. (Sawkins v. Perry ^ 25 L. J., N. S., Ch. 
656 J Be BiddU, 23 L. J., N. 8., 23; 8. C, 22 
L. T. 217.) The stamp duty upon the order 
payable under sect. 13 of the Extension Act 
{postf p. 109), must be paid by the mortgagee. 
{Re Thomas, Be Biddte, ubi sup.) When it 
clearly appeared upon the face of the mortgage 
that the lunatic mortgagee was a trustee of the 
mortgaged premises, it was held that the costs 
occasioned by the proceedings under 1 Will. 4, c. 
60y were not to fall upon the lunatic, nor upon the 
parties beneficially entitled to the mortgage- moneyi 
but were to be paid by the mortgagor. {Be Lewes, 
1 Mac. & Gor. 23; 8. a, 1 Hall & T. 123.) 
But in a case under the same statute, where, 
although the lunatic was in fact a trustee, that fact 
did not appear upon the face of the mortgage, it 
was held that the general rule above stated, and 
not the exception established by Be Lewes, must 
prevail. {Be Tomnsend, 1 Mac. & Gor. 686.) 
But as between the lunatic and the cestuis que 
trust, the costs fell on the latter {ibid,). The 
principle of these cases is applicable to this statute; 
see Be Wheeler {ubi sup.). In a case (also under 
1 Will. 4, c. 60) where, upon repayment of the 
mortgage-money, proceedings were rendered neces- 
sary through the mortgagee having devised the 
mortgaged estate to three trustees, one of whom 
could not be found, the court refused to extend 
the principle of Ex parte Bichards {ubi sup,)^ 
and decided that the mortgagor must pay the 
costs of the proceedings. {King v. 8mith, 6 Hare, 
473.) 
Where upon a sale the legal estate is in an in- ^®°^j2^^* 
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fant, the costs of procuring some person to convey 
or surrender must be paid by the vendor. {Bradley 
V. Munton, 16 Beav. 294.) By the contract in 
that case the vendor was " to surrender or procure 
some person to surrender, and the costs of the sur- 
render were to be borne by the purchaser." The 
heir being unknown it was necessary to appoint a 
person to surrender, and it was held that the costs 
of the proceedings for that purpose fell upon the 
vendor. And where realty had been sold under a 
decree, and the legal estate was vested in an infant, 
it was held that the costs of the proceedings under 
the act should be borne by the vendor. (Ayles v. 
Cox, 17 Beav. 684 ; S. C, 22 L. T. 232.) Where 
the legal estate of lands taken by a railway com- 
pany is vested in an infant, the company is not, 
under the 8 & 9 Vict. c. 18 (Lands Clauses Con- 
solidation Ad), s. 82, liable to pay the costs of 
poceedings under the Trustee Act, in order to 
obtain a conveyance from the infant. (Me The 
South Wales Railway Company , 14 Beav. 418; 
8. C, 20 L. J., N. S., Ch. 534; 15 Jur. 1145.) 
With reference to costs under the 80th section of 
the Lands Clauses Consolidation Act, see Armitage 
V. Askham {ante, p. 16). 

In Ayles v. Cox (ubi sup,) the Master of the 
Rolls refused his costs to a lord of a manor, who 
appeared by counsel to consent (sect. 28, post, 
p. 95) to a vesting order ; a verified certificate of 
consent being sufficient. 

It may be mentioned that where a person who 

jiuisdiction. presents a petition in a cause to which he is not a 

party, is out of the jurisdiction, the respondent is 

not bound to defer any objection on that ground 

until the hearing of the petition, but may move to 



Copyholds. 



Petitioner 
out of the 
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stay all proceedings upon the petition until the pe- 
titioner gives security for costs. {Atkins y. Cooke, 
3 Drew. 694.) 



Payment into Court of Purchase Sfc. Money to 
which Infant or Person of unsound Mind is 
entitled. 

(1850.) XLVIII. And be it enacted, that Money of 
where any infant or person of unsound mind penons of 

•^ , ■ • 1. unbound 

shall be entitled to any money payable in dis- ^^^^ ^ 
charge of any lands, stock or chose in action «ourt. 
conveyed, assigned, or transferred under this 
act, it shall be lawful for the person by whom 
such money is payable to pay the same into the 
Bank of England, in the name and with the 
privity of the Accountant-General, in trust in 
any cause then depending concerning such 
money, or, if there shall be no such cause, to 
the credit of such infant or person of unsound 
mind, subject to the order or disposition of the 
said court ; and it shall be lawful for the said 
court, upon petition in a summary way, to order 
any money so paid to be invested in the public 
funds, and to order payment or distribution 
thereof, or payment of the dividends thereof, 
as to the said court shall seem reasonable; 
and every cashier of the Bank of England 
who shall receive any such money is hereby 
required to give to the person paying the same 
a receipt for such money, and such receipt shall 
be an effectual discharge for the money therein 
respectively expressed to have been received. 
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Charities. 

Trwjtee. of (I860.) XLV. And be it enacted, that it shall 
be lawful for the Lord Chancellor, intrusted as 
aforesaid, or the Court of Chancery, to exercise 
the powers herein conferred for the purpose 
of vesting any lands, stock, or chose in action 
in the trustee or trustees of any charity or 
society, over which charity or society the said 
Court of Chancery would have jurisdiction upon 
suit duly instituted, whether such trustee or 
trustees shall have been duly appointed by any 
power contained in any deed or instrument, or 
by the decree of the said Court of Chancery, or 
by order made upon a petition to the said court 
under any statute authorizing the said court to 
make an order to that effect in a summary way 
upon petition. 



Certificate of By the Charitable Trusts Act, 1853, it has re- 
commis- cently been enacted, that before any suit, petition 
Bioners. ^^ other proceeding (not being an application in 
any suit or matter actually pending— t. e. pending 
at the time of the application (Me Lister's Hos- 
pital, 6 De Gex, Mac. & Gor. 184 ; and see Me 
Ford's Charity, 3 Drew. 324) )— having reference 
to any charity or charity property, is commenced, 
presented or taken by any person whatever, there 
shall be transmitted by such person to the board of 
Charity Commissioners acting under that act notice 
in writing of such proposed suit, petition or pro- 
ceeding, and such statement, information and par- 
ticulars as may be requisite or be required by the 
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board for explaining the nature and objects thereof; 
upon which the board, if they think fit, is bj an 
order or certificate signed by their secretary to 
authorize the suit, petition or proceeding to be 
proceeded with, or to direct otiier proceedings ; 
and without such order or certificate the Court of 
Chancery is not to entertain the suit, petition or 
other proceeding. (16 & 17 Vict. c. 137, s. 17.) 
The provisions of sect. 17 do not apply to the At- 
torney-General acting ex officio. {Ibid, s. 18.) 

Where, prior to the passing of the last-mentioned New tmitees 
act, a petition was presented for the appointment of 
new trustees of a charity and for a vesting order, it 
was held, that it should be entitled in the matter of 
the 52 Geo. 3, c. 101, as well as in the Trustee Act, 
1850, and that the Attorney-General's fiat under the 
former act should be obtained. It was pointed out 
by the Lords Justices, that sect. 45 of the Trustee 
Act, 1850, only gave the court power to vest charity 
property in new trustees when appointed in either 
of the modes there mentioned, and did not include 
an appointment under the act itself. (Me RolWs 
Charity as reported 22 L. J., N. S., Ch. 760 ; S. 
C, 3 De Gex, Mac. & Gor. 153.) Other provisions where sp- 
are now made for the appointment of new trustees chuaber^ 
by the statute (Charitable Trusts) already referred 
to, which enacts, that where the appointment or 
removal of any trustee, or any other relief relating 
to any charity of which the gross annual income 
exceeds 30Z., shall be considered desirable, and such 
appointment, removal or other relief might at the 
passing of the act be made or given by the Court 
of Chancery, in respect either of its ordinary or of 
its special or statutory jurisdiction, or by the Lord 
Chancellor, intrusted, &c., it shall be lawful for 
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any person aathorized in that behalf^ by the order 
or certificate of the Board of Charity Commis- 
sioners in the manner above mentioned, or for the 
Attorney-General^ to make application (without any 
information, bill, or petition) to the Master of the 
Rolls, or one of the Vice-chancellors sitting at 
chambers, for such order as the nature of the case 
may require. And the Master of the Rolls or 
Vice-Chancellor may dispose of such application 
in chambera, save where he may think fit other- 
wise to direct, and may exercise thereupon all such 
jurisdiction, power and authority, and make such 
orders and give such directions in relation to the 
matter of such application, as might at the passing 
of the act be exercised, made or given by the 
Court of Chancery or by the Lord Chancellor, 
intrusted, &;c., in a suit regularly instituted or upon 
petition as the case may require. (16 & 17 Vict, 
c. 137, s. 28.) The judge, sitting in chambers and 
acting under this section, may make vesting orders 
under the Trustee Acts, without petition filed. (Me 
Davenporfg Charity, 4 De Gex, Mac. & Gor. 
839.) And the fact, that the new trustees are 
appointed in place of a lunatic, does not alter the 
case. (Ibid.) In Re Lincoln Primitive MethO' 
dist Chapel (1 Jur., N. S., 1011) the decision just 
cited appears to have been overlooked ; possibly it 
was not then published. The court will, if neces- 
sary, add to an order appointing trustees of a 
charity a direction that, upon the trustees being 
reduced to a given number, a further application 
shall be made in chambers for the appointment of 
fresh trustees. (Re East Bergholt Town Lands, 
2 Eq. Rep. 90.) By sect. 30 of the Charitable 
Trusts Act, the provisions therein contained which 
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are applicable to any charity of which the gross 
annual income exceeds 30/., are to extend to '* any ^ 
charity established, or administered, or applicable 
to or for objects or purposes within the city of 
London/' the gross annual income of which does 
not exceed 30/. 

With regard to charities, the gross annual income where by 
of which is under 30Z., jurisdiction is given to the ruptcyor 
District Courts of Bankruptcy and County Courts °®^*^*'®^^- 
by the 32nd section of the Charitable Trusts Act, 
1853. This section is as follows: — "Where any 
charity of which the gross annual income for the 
time being does not exceed 30/. shall be established 
or administered, or be applicable wholly or par- 
tially to or for objects or purposes within the dis- 
trict, or any two or more of the districts, of any 
district court of bankruptcy, or of any county court 
or courts holden under the act of the session the 
9th & 10th years of the reign of her Majesty, c. 95, 
and the appointment or removal of any tjiistee, or 
any other reliefs order or direction whatsoever 
concerning such charity, shall be considered desir- 
able, and such appointment or removal, or other 
relief, order or direction might now be made or 
given by the Court of Chancery in respect either of 
its ordinary or its special or j/a^u^ory jurisdiction, 
or by the Lord Chancellor, intrusted, &c., it shall 
be lawful for any person authorized in this behalf 
by the order or certificate of the said board {t. e, 
the board of Charity Commissioners already men- 
tioned), or for the Attorney- General, to make 
application to such district or county court, or, as 
the case may be, to any one of such district or 
county courts, for such order, direction, or reliefi 
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as the nature of the case may require ; and such 
district or county court shall entertain such appli- 
cation, and shall hear the matter in open court, 
and shall give such relief, and make such orders 
and directions in relation to the matter of such 
application, as might now he made or given hy the 
Court of Chancery or by the Lord Chancellor, in- 
trusted, &c., in a suit regularly instituted, or upon 
petition, as the case may require; and the clerk of 
such county court shall transmit a copy of such 
order or direction to the office in London of the 
registrar of county court judgments^ to be there 
enrolled : provided always, that no judge of any 
district or county court shall be authorized to vary 
any decree, order or direction of the Court of Chan- 
cery, or of any judge thereof, or to make or give 
any order or direction inconsistent or conflicting 
with any such decree, order or direction : provided 
also, that where two or more district or county 
courts shall have concurrent jurisdiction with re- 
spect to any charity under this act, no application 
in respect of such charity shall be made to or enter- 
tained by more than one of such district or county 
courts at the same time." Reference should also 
be made upon the subject of the county court juris- 
diction, and the manner in which it is to be exer- 
cised, to the succeeding sections of the same statute 
down to and including section 44; as well as to the 
orders of the Lord Chancellor of the 6th March, 
1854, which will be found in Tudor's Charitable 
Trusts Act, 1853, p. 168. The schedule to these 
orders gives the following form of order in refer- 
ence to the appointment of new trustees of a charity, 
and a vesting order thereupon. 
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In the County Court of , holden at . 

(Seal). 

In the matter of (title of charity). 
No, of charity, — 

Upon the application of (name, description and 
address of applicant) to (here state the substance 
of the application authorized by the order or cer- 
tificate ; but, in case of a scheme, only refer to it as 
" a certain scheme for regulating or directing the 
administration of the said charity"), and upon 
hearing the matter of the said application : 

It is ordered, that (name, description and ad' 
dress), one of the trustees [or the trustee] of the 
above charity, be removed, [or that (name, descrip' 
tion and address) be appointed a trustee of the said 
charity], [or that (name, description and address), 
one of the trustees (or the trustee) of the said 
charity, be removed, and that (name, description 
and address) be appointed a trustee instead of the 
said (name of removed trustee) ] : and it is fur- 
ther ordered, that (state property and rights of the 
charity as described or indicated in the order or 
certificate) do vest in the said (names of trustees in 
whom tlte said property and rights are to vest) : 
and it is further ordered, that the scheme set forth 
in the schedule hereunto annexed for the regulating 
[or directing] the administration of the said charitj( 
be approved and established. 

Given under the seal of the court this day 

of . 

By the court. 

A. B., 

Clerk of the court. 
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Schedale referred to in the foregoing order. 
{Here insert the scheme approved of). 

This is the schedule referred to in the above 

order. 

(^Clerh's signature.) 

Where the application to the court does not em- 
brace all the subjects of the above form, such part 
may be adopted as is applicable to the exigency of 
the case. 

The Charitable Trusts Act, 1853, is amended by 
the 18 & 19 Vict. c. 124, which however does not 
affect the provisions above stated. 
The official In Connection with the statutes just referred to 

trustee of . . « , , -i . i 

charity lands, it IS further to be noted With respect to trustees 
of charities, that where any land, or any term or 
estate therein, holden upon trust for any charity, 
is vested in any persons other than the persons 
acting in the administration and application of the 
rents; or where there are no trustees thereof, or 
the trustees, or any of them, are unwilling to act, 
or it is uncertain in whom such land, term or 
estate is vested, or all or any of the persons in 
whom such land, term or estate is vested, cannot 
be found, or are under age, lunatic, or of unsound 
mind (whether found such by inquisition or not), 
or otherwise incapable of acting, or are out of the 
jurisdiction or not amenable to the process of the 
Court of Chancery, or where, by reason of the reduced 
number of trustees or other causes, a valid appoint- 
ment of new trustees cannot be made, or where, by 
reason of the expenses incident to the appointment 
of new trustees, and the conveyance or assignment 
of such land, term or estate to such new trustees, 
it appears to the Court of Chancery, or to any 
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judge of such ooart, or of any court having juris- 
diction with respect to such charity under this act, 
desirable so to do, such court or judge may order 
that such land, term or estate be vested in the 
Secretary of the Board of Charity Commissioners 
as a corporation sole by the name of ^^ The Official 
Trustee of Charity Lands/' and thereupon the same 
shall vest in such Official Trustee of Charity Lands 
and his successors for all the estate and interest 
holden in trust for the charity as aforesaid, without 
any conveyance or assurance thereof; but no such 
vesting order shall be made in respect of any land, 
or term or estate as aforesaid, holden in trust as 
aforesaid, vested in a corporation, without the con- 
sent of the corporation ; and no such vesting order 
shall take effect in respect of any copyhold land 
without the consent of the lord of the manor ; and 
the Court of Chancery, or such judge, may direct 
such periodical or other payment, as such court or 
judge may think fit, to be made to the lord of the 
manor, in compensation for fines or other profits 
which would have become due upon death or ad- 
mittance of tenants. And where such an order as 
above mentioned has been made the court or judge 
by whom it was made, or any other court or judge 
having jurisdiction in the matter, may from time 
to time order that all or any part of the land, term 
or estate, which may for the time be vested in 
the "Official Trustee of Charity Lands" by virtue 
of any such vesting order as aforesaid, shall be de- 
vested, and that the same shall be vested in the 
acting trustees or trustee for the time being of 
the charity; and such last-mentioned order shall 
operate to vest such land, term and estate in the 
trustees or trustee therein named without anv con- 
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veyance. Subject, however, to the orders and 
directions of the Court of Chancery or of any such 
judge, such Official Trustee of Charity Lands is to 
be deemed a bare trustee, and to perAiit the per- 
sons acting in the administration of the charity to 
have the possession, management and control of 
the trust estates, and the application of the income 
thereof, as if the same had been vested in them. 
(16 & 17 Vict. c. 137, ss. 48-60; 18 & 19 Vict, 
c. 124, s. 15.) 

As to the charities exempted either wholly or 
for a time from the provisions of the last-cited acts, 
see 16 & 17 Vict. c. 137, ss. 62, 63; 18 & 19 
Vict. c. 124, ss. 47-49 ; 19 & 20 Vict. c. 76 ; 20 & 
21 Vict. c. 76. 
Corporation A Vicc-Chancellor has jurisdiction to appoint 
s^wm. 4, J^ew trustees of a corporation charity falling within 
°* ^^' the scope of the 7l8t section of the Municipal Cor- 

poration Act (5 & 6 Will. 4, c. 76), notwithstand- 
ing the words of that section would appear im- 
pliedly to limit the right of making orders to the 
Lord Chancellor. (J?e Northampton Charities^ 
3 De Gex, Mac. & Gor. 179; S. (7., 17 Jur. 6, 
and 22 L. J., N. 8., Ch. 611, where this decision 
appears to be based on the 32nd section of the 
Trustee Act, 1860, postj p. 48, sed qutsrcy see Re 
Rollers Charity y ante, p. 39.) Sect. 65 of the Cha- 
ritable Trusts Act, 1853, enacts, that where, upon 
the appointment of trustees under the 5 & 6 Will. 4, 
c. 76, the legal estate should not have been since 
duly vested in the trustees appointed under the 
provisions of that act, or such of them as should 
be surviving or continuing trustees, or otherwise 
lawfully conveyed or disposed of, such legal estate 
should, immediately after the passing of the Cha- 
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ritable Trusts Act, and without any actual con- 
yeyancCy assignmeDty or other assurance, be vested 
in the trustees so appointed, or such of them as 
should be surviving and continuing trustees under 
such appointment, subject to such charges and 
incumbrances, and upon the same trusts as the 
same were respectively subject to previously to 
such vesting : and the same section also goes on to 
enact, that in every case, upon the death, resigna- 
tion or removal of any of the trustees, and upon 
any appointment of any new trustee or trustees, 
the legal estate which might for the time being be 
vested in the trustees or any of them, or in any 
persons, or the heirs or devisees of any person who 
might have died, resigned or been removed, should 
vest in the persons who after such death, resigna- 
tion or removal, and such appointment of such 
new trustee or trustees respectively, should be the 
trustees for the time being, without any conveyance 
or assurance whatsoever. 

By the act 11 Geo. 4 & 1 Will. 4, c. 70, abo- Chester and 
lishing the jurisdiction of the county palatine ofn^.4& 
Chester and the principality of Wales, it was (sect. ]^^' *' ®* 
31) provided, that in all cases where any trust for 
charitable uses or of a public nature should have 
been cast upon the judges of the courts thereby 
abolished, by virtue of their offices, it should be 
lawful for the Lord Chancellor or Keeper of the 
Seals for the time being, or for the judges of assize 
upon their circuits in the county of Chester or 
principality of Wales, to appoint such other trustee 
or trustees as they should think fit, by writing under 
their hands, in place of the former judge or judges. 
It has been decided that a Vice-Chancel lor has 
jurisdiction under the above act to appoint trus- 
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tees in the place of the judges therein mentioned. 
(Re Robinson' 8 Charity y 3 De Gex, Mac. & Gor. 
188; S. C, 22 L. J., N. S., Ch. 841.) 

chl'^S^Mr ^* ™*y ^®''® ^® noticed that the Act (13 & 14 Vict. 

Petu'8 Act. c. 28) to render more simple and effectual the titles 
by which congregations or societies for purposes 
of religious worship or educatioji in England or 
Ireland hold property for such purposes — com- 
monly called Mr. Peto's Act — has been held inap- 
plicable in the case of the appointment of trustees 
of a chapel of the Wesleyan connection. {Re 
Soghton Chapely 23 L. T. 268.) In such a case 
the machinery of the Charitable Trusts Acts must 
be resorted to (ibid,). 

The Appointment of New Trustees. 
Power to (1860.) XXXII. And be it enacted, that 

court *t> , . . 

make order whenever it shall be expedient to appoint a new 

appointing '^ ^^ 

new trustees, tfustee, or new trustees, and it shall be found 
inexpedient, difficult, or impracticable so to do 
without the assistance of the Court of Chancery, 
it shall be lawful for the said Court of Chancery 
to make an order appointing a new trustee or 
new trustees, either in substitution for or in 
addition to, any existing trustee or trustees. 
The new (1850.) XXXIII. And be it enacted, that 

have the the pcrsou or persons who, upon the making of 

powers of . 

trustees ap- such ordcr as last aforesaid, shall be trustee or 

pointed by 

decree in trustecs, shall havc all the same rights and 

suit. ° 

powers as he or they would have had if ap- 
pointed by decree in a suit duly instituted. 
Old trustees (1850.) XXXVI. And be it enacted, that 

not to be dls- ^ . ' 

charged ftom any such appointment by the court oi new trus- 
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tees, [and any such conveyance, assignment, or 
transfer as aforesaid (a),] shall operate no further 
or otherwise as a discharge to any former or 
continuing trustee than an appointment of new 
trustees under any power for that purpose con- 
tained in any instrument would hare done. 

(1852.) IX. That in all cases where it shall Power to the 

1 J . . , . court to ap- 

be expedient to appomt a new trustee, and it point new 
shall be found inexpedient, difficult, or imprac- where there 

. , , 1 . , , . 7. 1 *■ "^ existing 

ticable so to do without the assistance oi the trustee. 
Court of Chancery, it shall be lawful for the 
said court to make an order appointing a new 
trustee or new trustees, whether there be any 
existing trustee or not at the time of making 
such order. 

(1852.) VIII. That when any person is or Power to 
shall be iointlv or solely seised or possessed of trustee* in 

, / . , t T lieuofper- 

any lands or entitled to any stock upon any sons con- 

•^ J r J vlctedof 

trust, and such person has been or shall be con- felony. 
victed of felony, it shall be lawful for the Court 
of Chancery, upon proof of such conviction, to 
appoint any person to be a trustee in the place 
of such convict, [and to make an order for 
vesting such lands, or the right to transfer such 
stock, and to receive the dividends or income 
thereof, in such person to be so appointed 
trustee; and such order shall have the same 
effect as to lands as if the convict trustee had 



(a) As already mentioned, those portions of this and all 
succeeding sections which are within brackets, thus f ], do 
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been free from any disability, and had duly 
executed a conveyance or assignment of his 
estate and interest in the same.] 



Vesting 
orders in 



Procedure. 



With regard to vesting orders consequent upon 
favour of the appointment of new trustees under the fore- 
new trustees. gQ^ng gections, see as to lands, post, p. 65 5 as to 

stock, postf p. 110; and as tochoses in action, po^^, 
p. 129. 

With reference to the persons who should apply, 
to the mode of procedure, and to the parties to be 
served and brought before the court, see ante^ 
pp. 22 et seq. Proceedings under this act should 
be adopted where they are applicable, for where a 
plaintiff, instead of proceeding under the act, as he 
might have done, filed a bill for the appointment 
of new trustees, he was ordered to pay all the 
costs. {Thomas v. Walker, 18 Beav. 521.) Ap- 
plications for the appointment of trustees in the 
place of lunatics and persons of unsound mind, 
and for vesting orders consequent thereon, ought 
to be made to the Lord Chancellor or Lords Jus- 
tices. (Re Oood Intent Society, W. Rep. 1853 
— 54, p. 671 ; and see Re Davidson^ post, p. 108.) 
Affldavit of An application for the appointment of new trustees 
must be accompanied by an affidavit of the fitness 
of the proposed trustees, and by a written consent 
to become trustees, signed by them. The affidavit 
of fitness should not be made by the solicitor in 
the matter ; for, except where all the parties into* 
rested are, sui juris, consenting, competent to con- 
sent, and might, in fact, if they chose, have the 
trust premises transferred to themselves, the court 
will not appoint new trustees upon the evidence as 
to fitness of the solicitor in the cause in which they 



fitness and 
consent to 
act. 
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are appointed. {Orundy v. Buckeridgey 22 L. J., 
N. S., Ch. 1007 ; 8. C, 17 Jur. 731.) The con- 
sent to act should be in writing, signed bj the 
proposed trustees tfaemseWes. {Re Battershy^ 16 
Jar. 900.) The affidavit of a third party that they 
will act is not sufficient. (^Re Parke, 21 L. T. 
218.) Neither ought the proposed trustee to ap- 
pear by counsel to consent to act. {Re Draper, 
W. Rep. 1853—64, p. 440.) 

Where the trusts are onerous, and a difficulty whom the 

,. .,,. court will ai>- 

occurs m nnding a person wilhng to execute them, point tnu- 
or other special circumstances render such a course 
desirable, the court will appoint a cestui que trust 
to be trustee. (Ex parte Glutton, 17 Jur. 988 ; 
Ex parte Conybeare^ W. Rep. 1862—63, p. 468.) 
The Master of the Rolls will not appoint a near 
relative of the eestuis que trust a trustee, unless it 
is impossible to get some one unconnected with 
the family to undertake that office. (Wilding v. 
Bolder, 21 Beav. 222.) Where a deed poll de- 
clared trusts of a sum of stock in favour of an 
Englishwoman, married to a Frenchman and set- 
tled in France, for life ; at the decease of either 
husband or wife, in favour of the survivor 5 at the 
decease of such survivor in favour of the wife's 
children ; and in default of children, to the persons 
who would be entitled to the residue of the per- 
sonal estate of the survivor of the husband and 
wife, according to the laws of such survivor's place 
of nativity, the court refused to appoint three fo- 
reigners trustees, notwithstanding the deed con- 
tained a power authorizing the trustees to invest 
the trust money in the French funds, and although 
it was shown that the family was permanently 
settled in France. (Re Ouibert and wife, 16 Jur. 

d2 
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852.) But with respect to an appointment by the 
parties themselves under such circumstances, see 
Meinertzhagen v. Davis (1 Coll. 335). 
The number The court wiU, in appointing: new trustees under 

oftruRteeo. , , '^^ , " 

this act, make an increase in the number of trus- 
tees, if it sees reason for so doing. {Re Tunstall, 
4 De Gex & 8m. 421 ; S. C, 15 Jur. 645 ; 17 
L. T. 251 ; and see Plenti/ v. West, 16 Beav. 356.) 
The court will also appoint trustees in addition to 
existing trustees, upon sufficient cause (such as 
great increase of the trust property) being shown 
for such a step. (Be Boycott, 28 L. T. 120.) 
It may be useful to remark, that as a general rule 
the Bank of England does not allow stock to be 
transferred into the names of more than four joint 
proprietors. (Lew.onTrusts,41,3rded.) The court 
considers that trust property ought if possible to be 
prevented from coming into the hands of a sole 
trustee. (Be Tunstall, ubi sup,) Indeed, it will 
refuse to appoint, or to vest the estate in a sole 
trustee, where more than one were originally ap- 
pointed. (Be Ellison, 2 Jur., N. S., 62; Be 
Porter, ibid. 349.) And in a case where payment 
out of court to a sole surviving trustee was asked, 
and one of the cestuis que trust was an infant, 
Vice-Chancellor Wood directed that a new trustee 
should be appointed, inasmuch as the court would 
never exercise its discretion so as to put an infant's 
fund in the possession of a sole trustee. (Be Dick- 
inson, 1 Jur., N. S., 724.) The court will not, 
however, in the case where but one trustee was 
originally appointed, refuse to appoint a sole trus- 
tee, a sufficient reason being given for so doing, 
e. g. smallness of the estate, coupled with the fact 
that the trust would shortly be wound up. (Be 
Beynaultf 16 Jur. 233.) 



The Appointment of New Trustees. 63 

Although there be no trustees ezistingy it is now where no 
by sect. 9 of the Extension Act of 1852 (avUef p. 49), uting. 
settled that the court may appoint new trustees. 
(See Be Matthews, 22 L. T. 211.) Even before 
that enactment it had been held that disclaiming 
trustees were existing trustees within sect. 32 of the 
Trustee Act, 1860. (Be Tyler, 6 De Gex & 8m. 
56; 8. C, 21 L. J., N. S.,Ch. 16 ; 15 Jur. 1120; 
Be Hough, 4 De Gex & Sm. 371.) But in other 
cases the Act of 1850 was found ineffectual. (Be 
Frost, 20 L. J., N. 8., Ch. 112; 8. C, 15 Jur. 
644 ; Be Hazeldine, 16 Jur. 853.) 

Where a trustee is lunatic or of unsound mind whexe then 

1 1* • 1 • \ f ii a power to 

and an application to the court is therefore necessary appoint in 
in order that the legal estate may be got out of deed, 
him, the court will, notwithstanding that there is a 
power to appoint new trustees in the settlement, 
make an order under this act appointing a new 
trustee in the lunatic's place. (Be Davies^ 3 Mac. 
& Gor. 278 ; Be Cooper, 25 L. J., N. 8., Ch. 685 ; 
^. C, 27 L. T. 267 ; and see Be Humphrey's 
Estate, 1 Jur., N. S., 921.) The court will, as 
might be expected, appoint a new trustee under 
this act where a state of things arises for which the 
power in the trust deed to appoint trustees, being 
defective in form, does not provide. (Be Arm- 
strong, W. Rep. 1856-57, p. 448.) The court cannot 
appoint a new trustee under this act where a party, 
having a power to appoint, is capable and desirous 
of exercising that power, although he may have 
shown an intention to exercise it corruptly. (Be 
Hodson, 9 Hare, 118; 8. C, 20 L. J., N. 8., Ch. 
551 ; 15 Jur. 552.) 

Where trustees state that they are desirous of BemoTaior 
continuing in the trust, or where there are trustees 
de facto appointed and acting as such, the Trustee 
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Acts do not give the court juried iction to remove 
them and appoint others in their stead. {Re 
JSodsoUf td>i sup. ; Re Hadley, 5 De Gez & Sm. 
67; 8. a, 16 Jur. 98; 18 L. T. 118.) And the 
mere fact that a trustee is out of the jurisdiction of 
the court does not enable the court under these 
acts to appoint another in his place. (Re Mais, 
21 L. J., N. S., Ch. 875; S. C, 16 Jur. 608.) 
Appoint- But where a testator had devised estates, upon 

of^nftmt ^ trust to Sell, to two trustees, one of whom was an 
truiteeu. infant, the court, the infant being by his next friend 
a petitioner, made an order appointing a new trustee 
in the place of the infant, considering it — in the 
terms of the act, sect. 32— "expedient** to do so. 
(Re Porter, 2 Jur., N. S., 349 ; 8. C, 25 L. J., 
N. 8., Ch. 482; Beg. Lib. B. 1855, f. 803.) And 
a similar order was made in Re Oartside (Beg. 
Lib, A. 1852, f. 880), where the infant trustee waa 
not a co-petitioner, but appeared by counsel at the 
hearing of the petition. 
Tnuteei re- And the refusal of the trustees of stock, by their 
"°* ® ' counsel at the bar, to receive the dividends, appears 
sufficient to render it ^'expedient'' for the court to 
appoint new trustees under the Trustees Act. (Re 
Barnes f Set. Decrees, 411-2.) 
Breach of Where it appeared that trustees had committed 
™* ' a breach of trust by investing the trust property in 

railway shares, the Master of the Bolls, though he 
appointed a new trustee in the place of one who 
bad gone abroad, refused a vesting order as to the 
shares, lest by making such an order he might 
sanction the breach of trust. (Re Harrison, 22 
L. J., N. S., Ch. 69.) 
DiscretionaiT It appears that the appointment of new trustees 
power*. ^^ ^^^ court will not transfer to such new trustees 
those discretionary powers which the trustees them- 
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selves could not have transferred. Thus, in the 
case of Newman v. Warner (1 Sim., N. S., 457), a 
settlement, after limiting estates to uses, declared 
that, notwithstanding the uses, trusts and limita* 
tions therein contained, it should he lawful for W. 
and C. (trustees to preserve contingent remainders) 
and the survivor of them^ and the executors and 
administrators of such survivor, at the request of 
the husband and wife, to sell, and thereupon to ap« 
point, *by way of conveyance, the settled estates ; 
and it was declared that, upon payment of the 
money arising from such sale, it should be lawful for 
the trustees or trustee for the tims being to sign and 
give receipts therefor, which receipts of the said 
W. and C. and the survivor of them, and the exe' 
cutors or administrators of such survivor, should 
be a sufficient discharge to the purchasers. C. 
died, and W. went abroad. A suit was instituted 
by the wife against the husband and children for 
the appointment of new trustees of the settlement. 
On the hearing of the suit on further directions, 
and of a petition presented under 1 Will. 4, c. 60 
(the former Trustee Act), an order was made, in 
obedience to which the settled estates were con- 
veyed, by a party appointed by the court for that 
purpose, unto and to the use of the plaintiffs, their 
heirs and assigns, for all the estate of W. in the 
same under the settlement, upon and for the trusts, 
intents and purposes, and with, under and subject 
to the powers, provisoes, declarations and agree- 
ments declared and contained concerning the same 
in and by the settlement. The plaintiffs contracted 
to sell part of the settled estates to the defendant, 
who objected to complete, on the ground that the 
power of sale was not exercisable by the plaintiffs. 
Lord Cranworth, in delivering judgment, said, the 
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court '^ may appoint new trustees, and, under the 
1 Will. 4, c. 60, it may appoint any person it thinks 
proper to transfer the estates to them, and his deed 
will have the same effect as a deed executed by the 
trustees would have had (a). But it will not trans- 
fer the power, for the trustees could not themselves 
have transferred it." And his lordship came to 
the conclusion that the plaintiffs could not make a 
title to the property which they had contracted to 
sell. It is to be remarked that the expression, 
" trustees for the time being," occurred only in the 
receipt clause, and that the settlement contained no 
power to appoint new trustees. (See also the earlier 
cases cited in Newman v. WariMr.) But where a 
power was given by a testator to his executors, with 
the approbation of his trustees for the time beingy 
to sell any part of his freehold estate, and, there 
being, as it appears, no power to appoint new 
trustees, trustees had been appointed under the 
Trustee Act, 1850, it was held that the surviving 
executor, with the consent of the trustees appointed 
by the court, could exercise the power of sale. 
(Brassey v. Chalmers, 4 De G., Mac. & G. 628 ; 
overruling S. C, 16 Beav. 223.) And in Bartley 
V. Bartley (3 Drew. 384), it was held, that trustees 
appointed by the court could exercise a power given 
by deed to '' trustees for the time being," and that, 
notwithstanding the trust deed contained a power 
— though it was not exercised — to appoint new 
trustees. It would be beyond the purpose of the 
writer to go into the consideration of the question 

(a) See sect. 34 of the Act of 1850, and sect 8 of the 
Act of 1852, po$tf p. 65, from which it appears that the 
above applies to a vesting order, as well as to a conveyance 
under 1 Will. 4, c. 60. 
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of the transmission or non-transmission of powers 
generally. On that subject the reader is referred 
to 1 Sug. Povjr. 149, et seq, ; 2 Sug. Pow. 464, et 
seq. (7th edit.) ; Lewin on Trusts, 524, et seq, (3rd 
edit.) ; and 1 Jarm. Wills, 605, et seq. (3rd edit.), 
where the cases are collected and discussed. And 
see Saloway v. Strawhridge (1 Kay & J. 371 ; 
8. C.J affirmed on appeal, 1 Jnr., N. S., 1194) ; and 
KaU V. May (3 Jur., N. S., 907). With regard 
to consents, where necessary to the due execution 
of powers, see 1 Sug. Pow. 319, et seq. With re- 
gard to the exercise of powers of appointing new 
trustees, see 2 Sug. Pow. 600, et seq.; H'dman v. 
Westwood (24 L. J., N. S., Ch. 57 ; ^\ C, 3 Eq. 
Rep. 142) ; Re Bathurst (18 Jur. 568) ; Stoves v. 
iJow^on (17 Beav. 308; iS.C.,17Jur.750); Nichol- 
son V. Smith (3 Jur., N. S., 313; S. C, nom, 
Nicholson v. Wright, 26 L. J., N. S., Ch. 312). 
With regard to the discretion of trustees exercising 
a power to do acts necessary to carry out the ob- 
jects of the power, see the judgment of Lord Jus- 
tice Turner, in Forshaw v. Higginson (26 L. J., 
N. S., Ch. 342). 

Some other Statutory Powers having reference to 
the Appointment of New Trustees. 

In the Case of JBdnhrupt Trustees. 

To meet the case of a trustee who becomes bank- Bankrupt 
rupt, the following provision is made by the Bank- 
rupt Law Consolidation Act, 1849 (12 & 13 Vict. 
c. 106, s. 130):— "That if any bankrupt shall as 
trustee be seised, possessed of or entitled to, either 
alone or jointly, any real or personal estate, or any 
interest secured upon or arising out of the same, or 

d5 
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shall have standing in bis name as trustee, either 
alone or jointly, any government stock, funds, or 
annuities, or any of the stock of any public com- 
pany, either in England, Scotland or Ireland, it 
shall be lawful for the Lord Chancellor, on the 
petition of the person entitled in possession to the 
receipt of the rents, issues and profits, dividends, 
interest or produce thereof, on due notice given 
to all other persons (if any) interested therein, to 
order the assignees and all persons whose act or 
consent thereto is necessary, to convey, assign or 
transfer the said estate, interest, stock, funds or 
annuities to such person as the Lord Chancellor 
shall think fit, upon the same trusts as the said 
estate, interest, stock, fund or annuities were sub- 
ject to before the bankruptcy, or such of them as 
shall be then subsisting and capable of taking 
effect, and also to receive and pay over the rents, 
issues and profits, dividends, interest or produce 
thereof, as the Lord Chancellor shall direct." This 
section is precisely similar to the 79th section of 
6 Geo. 4, c. 16. 
Trust estate It is to be remarked at the outset, in connection 
to assignee, with applications under this act, that property of 
which the bankrupt is seised or possessed simply 
and barely as trustee does not pass to his assignees. 
(Scott V. Surman, Wiiles, 400, 402 ; Houghton v. 
Koewg, 18 C. B. 236;' Ex parte Oennyi^ Mon. 
& Mac A, 258; Winch v. KeeUy, 1 T. R. 619; 
Carpenter v. Marnel, 3 B. & P. 40.) Hence in a 
case of Ex parte Painter (2 Dea. & Ch. 584), upon 
an application for the appointment of a new trustee 
and for an order to the bankrupt or his assignees to 
convey the trust estate to the new trustee, the 
court considered the words in the bankrupt act re- 
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specting the assignees conveying to be superfluous^ 
and said that, as the trust estate did not pass to the 
assignees, there was no need for their joining in 
the conveyance. To the same effect are the cases 
Ex parte Oennys (Mon. & Mac A. 258), and Ex 
parte Watson (2 Mon. & Ayr. 243), both of which 
were cases of real estate. 

The mode of application, it will be seen, is by Mode of ap- 
petition. The petition should be presented ''in 
chancery," and not '' in bankruptcy,'* and it is 
heard in the ordinary way before a Vice-Chan- 
cellor {Ex parte Walker j 19 L. J., N. S., Bank. 3 ; 
Ex parte Cartwright, 3 De Gex & Sm. 648 ; Re 
Jffca<A,9Hare,616; S. C.,22L. J.,N.S.,Ch.llO), 
or before the Master of the Rolls {Re Primrose, 3 
Jur., N. S., 899; 8. C, 26 L. J., N. S., Ch. 666). 
Petitions under the 6 Geo. 4, c. 16, were heard and 
disposed of by the Court of Review ; as instances. 
Ex parte Congreve (De Gex, 2(37) ; Ex parte 
Whitley {I Dea. 478) ; Ex parte Stubbs{2 Mon. 
Dea. k De Gex, 570) ; Ex parte Palmer (4 Dea. 
177); Ex parte Page {I Dea. k Ch. 321); Ex 
parte PairUer (2 Dea. k Ch. 584). The Court of 
Review exercised the jurisdiction as one of the 
powers of the Lord Chancellor transferred to it by 
1 & 2 Will. 4, c: 56, s. 2. A reference to 12 k 13 
Yict. c. 106, ss. 12 — 15, will show the diflerent 
manner in which jurisdiction was conferred on the 
Yice-Cbancellor acting in bankruptcy, which last- 
named jurisdiction is that transferred to the Court 
of Appeal by 14 k 15 Vict. c. 83, s. 7. 

The words of the statute authorize the court, whothouid 
" on the petition of the person entitled," to make *^^ ^* 
an order. Hence, where a will gave the whole 
residue to trustees, upon trust to pay two annuities 



petition. 
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of SO/, each, and subject thereto upon other trusts, 
the court thought that the annuitants were the per- 
sons entitled in possession to the trust funds, and 
ought therefore to be petitioners. (Me Lonsdale, 14 
Jur. 1101.) And from the case of Me Cousen (De 
Gezy 451), it appears that where there is a joint bank- 
ruptcy of a trustee and a cestui que trust entitled in 
possession, the assignees sho&ld be petitioners. 
Service of Tbe court declined to make an order in a case 
where one of the cestuis que trust had no notice of 
the application, although such cestui que trust was 
out of the jurisdiction. (Ex parte Hardman, 3 
Mon., Dea. & De Gex, 559.) And where upon 
the construction of the instrument creating the 
trust a doubt arises as to whether or not certain 
parties are interested, such parties should be served, 
for it is not intended that tbe court should decide 
who are or are not interested. (Ex parte Con- 
greve, De Gex, 267.) But where residuary estate 
was bequeathed to trustees, upon an application 
more than twenty years after the death of the tes- 
tator to appoint a new trustee in the place of the 
bankrupt, it appearing that all the testator's debts 
had been paid, and that the fund was a clear fund, 
which for several years had been applied according 
to the trusts, the court made an order in the absence 
of any personal representative of the testator. (Ex 
parte Hardman, 3 Mon., Dea. &c De Gex, 559.) 
Where the bankrupt was trustee for a mortgagee, 
and the mortgagor was also bankrupt, the court 
refused to make an order in the absence of the 
mortgagor's assignees. (Ex parte Orgill, 2 Dea. 
& Ch. 413.) But in a recent case, similar in all 
respects, except in the fact that the mortgagor was 
solvent, to the last, it was held, that an order might 
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be made without the mortgagor being brought be- 
fore the coart. (Ex parte Marshall, 3 De 6ex & 
Sm. 670.) The assignees of the bankrupt trustee 
should be served. (Ex parte Carden,12Jfir.dQl.) 

Although the section speaks only of the Lord a« to the 
Chancellor ordering a conveyance, &c., to such tain cmm. 
persons as he shall think fit, the form of order 
adopted thereunder " appoints" the persons to 
whom the conveyance is to be made 'trustees.*' 
(Be Butterfield, Set. Decrees, 399.) And a simi- 
lar form was followed under 6 Geo. 4, c. 16. (^Ex 
parte Ingersole, 2 O. & J. 230.) But where new 
trustees were appointed under a power of appoint- 
ment in the trust deed, the court made an order 
directing the transfer of the trust fund to them. 

(Ex parte , 3 Dea. & Ch. 24.) And where 

the petitioner was solely and absolutely entitled to 
the trust property, the court, in lieu of appointing 
any trustees, ordered the bankrupt to transfer the 
trust property direct to such petitioner. (Ex parte 
Hancox, Mont. 247.) 

It was said to be a matter of course, upon the where the 
application of the proper parties, to appoint a new make an 
trustee, under the 6 Geo. 4, c. 16, s. 79, in the° ^'' 
room of a bankrupt trustee. (Ex parte Smith, 
4 Dea. 214.) And although in that case the bank- 
rupt had received his certificate two years before, 
and the reason, as it appeared, for the parties de- 
siring to appoint some one in bis place, arose out 
of his refusal to consent to a course involving a 
breach of trust, the Court of Review, notwithstand- 
ing the opposition of the trustee, made the common 
order. (Ibid,) But see Lee v. Young (2 Yo. & 
Coll. C. C. 532). The fact that the bankrupt was 
not in possession of any portion of the trust estate 



62 Bankrupt Trustees. 

did not prevent the making of an order. (JEx 
parte Buffery, 2 Dea. k Cb. 57&) 
Power to fiu Where the bankrupt was the survivor of two 

up other , . i ^ i . 

Tacandes trustees, the court considered that its power was 

cauMdbj not confined to filling up the place of the bankrupt 

banlrttptoj. trustee, but made an order directing a conveyance 

to two new trustees. {Ex parte Wilkinson^ 2 Dea. 

151.) A similar course was taken in lUx parte 

Vaughan (13 L. J., N. S., Bank. 22), and Bx 

jtarte Ingersole (2 Olyn & J. 230). 

Vesting An Order under the Bankrupt Law Consolida- 

orders. 

tion Act may be coupled with a vesting order 
under the Trustee Acts where that course is con- 
venient. (i2e Primrose, 3 Jur., N. S., 899; Be 
Heath, 9 Hare, 616.) The petition is then, in 
addition to its other requisites, entitled in the mat- 
ter of the Trustee Act, 1850 (Be Primrose, Be 
Beath, ubi sup.) ; and of course, if requisite, in the 
matter of the Act of 1852. 
As to re- Upon proper evidence adduced to the court, an 

chambers. Order will be made without any reference to cham- 
bers. (Ex parte Palmer, 4 Dea. 177 ; Ex parte 
Ingersole, 2 G. k J. 230; Ex parte Stubbs, 2 
Mon.y D. k De Gex, 570; Ex parte LamprelU^ 
Jur. 956 ; Ex parte Page, 1 Dea. & Ch. 321 ; Ex 
parte Beveridge, 4 Dea. & Ch.455; Ex parte Cart" 
Wright, 3 De Gex k 8m. 648 ; Be Primrose, tihi 
sup. ; Be Heath, ubi sup.) 
Costs. In ordinary cases the costs of applications under 

the Bankruptcy Act fall upon the trust property. 
(^Ex parte Saunders, 2 G. & J. 132; Ex parte 
Painter, 2 Dea. k Ch. 584.) And when the 
bankrupt appears he will have his costs out of the 
trust estate. (^Ex parte Cartwright, 3 De Gex k 
Sm. 648; Ex parte Whitley, 1 Dea. 478; Ex 
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parte Buffery^ 2 Dea. & Ch. 576.) Where an 
application under the Bankrupt Law Consolida- 
tion Act and under the Trustee Act was rendered 
necessary by an ioa proper refusal on the part of 
assignees to move in the matter of the appointment 
of a new trustee in the place of the bankrupt, the 
eourt had no jurisdiction to order the assignees, 
who were respondents, to pay the costs, and there- 
fore made no order as to costs. (Be PHmrose, 3 
Jur., N. S., 899 ; S. C, 26 L. J., N. 8., Ch. 666). 

Trustees of Charities. 

With respect to the appointment of trustees of chaiitiea. 
charities, see ante^ pp. 39 et seg, 

JExercise of Powers vested in Lunatics. 

By the 136th and 137th sections of the Lunacy Exercise of 
Regulation Act, 1853 (16 & 17 Vict. c. 70), where ^J^m 
a power is vested in a lunatic, either for his own ^^^^'"■* 
benefit or as trustee, and it appears to the Lord 
Chancellor, intrusted, &c. (which expression in- 
cludes the Lords Justices), expedient that the 
power should be exercised, the committee of the 
estate may, in the name and on behalf of the lunatic, 
under order of the Lord Chancellor, intrusted, &c., 
made upon the application of the committee where 
the power is for the lunatic's own benefit, and upon 
the application of any person interested in the ex- 
ercise of the power where such power is vested in 
the lunatic as a trustee, exercise the power in such 
manner as the order shall direct. The 138th sec- 
tion then enacts, that '' Where under this act the 
committee of the estate, under order of the Lord 
Chancellor, intrusted, &;c., exercises, in the name 
and on behalf of the lunatic, a power of appointing 
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new trustees vested in the lunatic, the person or 
persons who shall, after and in consequence of the 
exercise of the power, be the trustee or trustees, 
shall have all the same rights and powers as he or 
thej would have had if the order had also been 
made by the Court of Chancery, under the Trustee 
Act, 1850, or any act amending the same, or if he 
or they had been appointed by the decree of that 
court in a suit duly instituted ; and the Lord Chan- 
cellor, intrusted, &c., may in any such case, where it 
seems to him to be for the lunatic's benefit, and 
also expedient, make any and every such order re- 
specting the land or stock, or choses in action, sub- 
ject to the trust, as might have been made in the 
same case under the provisions of the Trustee Act, 
1850, or any act amending the same, on the ap- 
pointment thereunder of a new trustee or new 
trustees," 

Lunatic Asylums Act — Legacy Duty Act. 
Truiteesof With reference to the appointment under the 

lunatic asy- ^ . * i « -^rtK-r* n n 

luma. Lunatic Asylums Act, 1853, of new trustees of 

land purchased or acquired for the purposes of a 
lunatic asylum under that act or former acts, see 
16 & 17 Vict. c. 97, s. 37. 

Retiring In a case where— a testator ha vinc^ bequeathed, his ' 

trustees and , . . 

the Legacy personalty to his executors in trust for his wife for ( 

life, and, after her decease, in trust for his nephews *y 

and nieces — the provisions of the Legacy Duty Act 
(36 Geo. 4, c. 52, s. 13) applied, and the wife was 
still living, it was held that the executrix of the 
surviving executor might safely retire from the 
trust; inasmuch as the saving provision of the 
above-mentioned clause takes in, not only trustees 
named in the will, but also trustees subsequently 
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appointed. (Me Jones's Trust, 21 L. J., N. S., Ch. 
566). 

Vesting Orders affecting Lands. 

Orders vesting Lands on the Appointment of 

New Trustees. 

(1850.) XXXIV. And be it enacted, that it Power to 

, court to TMt 

shall be lawful for the said Court of Chancery, lands in new 
upon making any order for appointing a new ""^ 
trustee or new trustees, either by the same or 
by any subsequent order to direct that any 
lands subject to the trust shall vest in the 
person or persons who upon the appointment 
shall be the trustee or trustees for such estate 
as the court shall direct ; and such order shall 
have the same effect as if the person or persons 
who before such order were the trustee or 
trustees (if any) had duly executed all proper 
conveyances and assignments of such lands for 
such estate. 

(1850.) XXXVI. And be it enacted, that oid trustees 
[any such appointment by the court of new charged ttom 
trustees, and] any such conveyance, assignment, 
[or transfer] as aforesaid, shall operate no further 
or otherwise as a discharge to any former or 
continuing trustee than an appointment of new 
trustees under any power for that purpose con- 
tained in any instrument would have done. 

(1852.) VIII. That when any person is orpowertoap. 
shall be jointly or solely seised or possessed of tmsteesTn 
any lands [or entitled to any stock] upon any sons con- ' 
trust, and such person has been or shall be felony. 
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convicted of felony, it shall be lawftJ for the 
Court of Chancery, upon proof of such convic- 
tion, to appoint any person to be a trustee in 
the place of such convict, and to make an order 
for vesting such lands, [or the right to transfer 
such stock, and to receive the dividends or in- 
come thereof,] in such person to be so appointed 
trustee; and such order shall have the same 
effect as to lands as if the convict trustee had 
been free from any disability, and had duly 
executed a conveyance or assignment of his 
estate and interest in the same. 



Service of In reference to the persons to be served upon an 

petition. ^' • t* t • n i 

apphcation tor the appointment ot new trustees and 
a vesting order in their favour, see ante^ pp. 27 et 
seq. 
Where an In Langhom V. Langhorn (2\ L. J., N. S., 

order will be _,. ^^/^v t • i ^ t> a -rr. 

made. Ch. 860), which was a case under sect. 34, viee- 

Chancellor Parker said, that, as a general rule, a 
vesting order should only be resorted to in the case 
where it would be inconvenient to obtain a con- 
veyance. This case, however, is no longer an au- 
thority, for, in Re Manning's Trust (KsLy, p. xxviii., 
S. a 2 Eq. Rep. 221), Vice-ChanceUor Wood, 
after conferring with the other judges, made an 
order, though a conveyance might have been 
obtained, and stated that vesting orders were only 
refused where the facts of the particular case ren- 
dered it improper to make such an order. 

Severance of Where new trustees are appointed under the 

Joint tenancy. ' 

Trustee Act, 1850, to act with continuing trustees, 
the court will make an order vesting: the trust estate 
jointly in the continuing trustees and the trustees 
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appointed under the act. (Smith v. Smithf 3 Drew. 
72; 8. C, 24 L. J., N. S., Ch. 229; 18 Jur. 1047, 
overruling Re WatU, 9 Hare, 106 ; 8. C, 20 L. J., 
N. S., Ch. 337; 16 Jur. 459; and Be Plyer,9 
Hare, 220 ; 5. C, 20 L. J., N. S., Ch. 629 ; 15 
Jur. 766). With reference to the case of 8mith v. 
Smith, see post, pp. 76, 77. See, with reference to 
forms of orders generally. Set. Dec. 404 et seq. ; 
and Tripp's Chan. Forms, 212 et seq. 

Where a breach of trust has occurred, see i2e Breach of 
Sarrison, ante, p. 54. 



Orders affecting Lands, where a Decree for Sale 

has been made. 
(1852.) I. That when any decree or order shall court of 
have been made by any court of equity directing may make an 
the sale of any lands for any purpose whatever, vegting the 
every person seised or possessed of such land, or of conVey- 

,. . . ance by a 

entitled to a contingent right therein, being a pajty to the 
party to the suit or proceeding m which such decree or 
decree or order shall have been made, and ^^' 
bound thereby, or being otherwise bound by 
such decree or order, shall be deemed to be 
so seised or possessed or entitled (as the case 
may be) upon a trust within the meaning of 
the Trustee Act, 1850; and in every such case 
it shall be lawful for the Court of Chancery, if 
the said court shall think it expedient for the 
purpose of carrying such sale into effect, to 
make an order vesting such lands or any part 
thereof, for such estate as the court shall think 
fit, either in any purchaser or in such other 
person as the court shall direct ; and every 
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such order shall have the same effect as if such 
person so seised or possessed or entitled had 
been free from all disability, and had duly exe- 
cuted all proper conveyances and assignments 
of such lands for such estate. 



Scope of the It seems that sect. 1 of the Act of 1852 applies 
to decrees made before its passing. {Wake v. 
Wake, 17 Jur. 545 ; S. C, 21 L. T. 57.) 

Where a decree for sale of lands is made, the 
coart has power to bind the contingent rights of 
unborn persons therein, although the purpose of 
such sale is not confined to the payment of debts 
(Wake V. Wake, ubi sup.), and the case therefore 
falls under the above section, and not under sect. 
29 of the Act of 1850. ( Weston v. Filer, 16 Jur. 
1010.) 
See also Wilks v. Groom (post, pp. 93, 94). 

Mode of ap. Where a decree has been made for the sale of 
lands, applications under this act are amongst the 
matters taken in chambers. (4th Order of No- 
vember 12th, 1856.) 

As to the proper parties to apply, see Ayles v. 
Cox, Rowley v. Adams (ante, p. 22) ; where the 
sale is in more than one lot, see Rowley v. Adams 
(ubi sup.). 

coits. As to costs, see ante, p. 33. 



plication. 



Who should 
apply. 



Lord Chan- 
cellor may 
convey 



Orders affecting Lands of which Lunatic Trustee 
or Mortgagee is seised or possessed, or in 
which such Trustee or Mortgagee has any 
contingent Mights. 

(1850.) III. And be it enacted, that when 
any lunatic or person of unsound mind shall be 
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seised or possessed of any lands upon any trust estates of 
or by way of mortg-asce, it shall be lawful for tees and 

'' ^3^5 ' ^ mortgagees; 

the Lord Chancellor, intrusted by virtue of the 
Queen's sign manual with the care of the persons 
and estates of lunatics, to make an order that 
such lands be vested in such person or persons 
in such manner and for such estate as he shall 
direct ; and the order shall have the same effect 
as if the trustee or mortgagee had been sane, 
and had duly executed a conveyance or assign- 
ment of the lands in the same manner for the 
same estate. 

(1850.) IV. And be it enacted, that when may convey 
any lunatic or person of unsound mind shall be rights. 
entitled to any contingent right in any lands 
upon any trust or by way of mortgage, it shall 
be lawful for the Lord Chancellor, intrusted as 
aforesaid, to make an order wholly releasing 
such lands from such contingent right, or dis- 
posing of the same to such person or persons as 
the said Lord Chancellor shall direct; and the 
order shall have the same effect as if the trustee 
or mortgagee had been sane, and had duly exe- 
cuted a deed so releasing or disposing of the 
contingent right. 

An executor of unsound mind, having a bare power Meaning of 
to sell real estate, is not seised or possessed of lands possessed 
upon a trust within the meaning of this section. ^^° * *™**' 
{Me Franklin, 3 £q. Rep. 719.) In that case, how- 
ever, the Lord Chancellor made an order vesting 
the estate in new trustees in the place of the luna- 
tic executor (see interpretation clause, ** trusts''), 
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Effect of 
order sever- 
ing Joint 
tenancy. 



Service on 

lunatic's 

committee. 



Costs — Lu- 
natic mort- 
gagee. 



Lunatic 
trustee. 



Trustees of 
charities. 



Lunatic hus- 
band. 



Sites for 
woriEhonsefl. 



upon the heir at law being brought before the court. 
(S. a, tit. Be G. Porter's Trust, 26 L. T. mi.) 
His Lordship, howeyer, doubted whether the order 
would be of any use. (See in reference hereto the 
cases cited and referred to, ante, pp. 54 et seq.) 

Whether a vesting order can be made under 
sect. 3 in favour of new and continuing trustees^ 
the former not having been appointed by the court 
under this act, without severing the joint tenancy, 
would seem to be doubtful. (See Smith v. Smith, 
post, p. 77.) 

It would seem that upon the application for an 
order to vest lands of which a lunatic trustee is 
seised — the vesting order being in effect a convey- 
ance from the lunatic — the committee of such 
lunatic trustee should be served with the petition. 
{Ee Saumarez, 25 L. J., N. S., Ch. 575.) 

With regard to the costs of obtaining vesting 
orders in the case of lunatic mortgagees, see ante, 
p. 34. 

The costs of obtaining a vesting order in the 
case of a lunatic trustee come out of the trust 
fund. (See Ex parte Pearse, Tur. & Russ. 325.) 

Where the lunatic is seised in trust for a charity, 
see ante, p. 44. 

Where the concurrence of a lunatic husband is 
required in a conveyance of the wife's estate, see 
3 & 4 Will. 4, c. 74, s. 91 ; post, p. 94. 

With regard to the conveyance of land to be 
used as the site for a workhouse or for the other 
similar purposes of the act 5 & 6 Will. 4, c. 69, 
where the party in whom such land is vested is an 
insane ecclesiastical corporation sole, see the act 20 
& 21 Vict. c. 18, and the statutes therein referred 
to. And with reference to costs under the 5 & 6 
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Will. 4y c. 69| see Re Lady ByrorCs Settlement (4 
De Gex, Mac. & Gor. 694). 

In the case where a person after having con- Party lunatio 
traded to sell or otherwise dispose of land becomes Sct.^'^"* 
lunatic, see 16 & 17 Vict. c. 70, s. 122, cited post^ 
p. 104. 

By sect. 137 of the last-mentioned act, *^ where Ezefcise of 
a power is vested in a lunatic in the character of inionatio. 
trustee or guardian, or the consent of a lunatic to 
the exercise of a power is necessary in the like 
character, or as a check upon the undue exercise 
of the power, and it appears to the Lord Chan- 
cellor, intrusted, &c. (which includes the Lords 
Justices), to be fit and expedient that the power 
should be exercised or the consent given (as the 
case may be), the committee of the estate, in the 
name and on behalf of the lunatic, under an order 
of the Lord Chancellor, intrusted, &c., made upon 
the application of any person interested in the exer- 
cise of the power, may exercise the power to give 
the consent, as the case may be, in such manner as 
the order shall direct.*' 

With reference to the conveyance, mortgaging 
and leasing in certain cases of estates in which 
lunatics are beneficially interested, see 16 & 17 Vict. 
c. 70, ss. 116 to 120, 123 to 125, 129 to 135 inclusive, 
and ss. 139 and 145 ; and 18 & 19 Vict. c. 13. As 
to the exercise of a power vested in the nature of a 
beneficial interest in a lunatic, see 16 & 17 Vict. c. 
70, ss. 136, 138, 139, and 146. 

The 8th section of the 16 & 17 Vict. c. 70, ex- 
cepts from the reference made to Masters in Lu- 
nacy references made to the Masters in Chancery 
under the Trustee Act, 1850. 
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Court of 
Chancenr 
may convey 
estates of in- 
fant tnutees 
and mort- 
gagees. 



Contingent 
rights of 
infant trus- 
tees and 
mortgagees. 



Orders affecting Lands of which Infant Trustee 
or Mortgagee is seised or possessed, or in 
which such Trustee or Mortgagee has any 
contingent Might. 

(1850.) VI I. And be it enacted, that where 
any infant shall be seised or possessed of any 
lands upon any trust or by way of mortgage, 
it shall be lawful for the Court of Chancery to 
make an order vesting such lands in such person 
or persons in such manner and for such estate 
as the said court shall direct ; and the order 
shall have the same effect as if the infant trustee 
or mortgagee had been twenty-one years of age, 
and had duly executed a conveyance or assign- 
ment of the lands in the same manner for the 
same estate. 

(1850.) VIII. And be it enacted, that where 
any infant shall be entitled to any contingent 
right in any lands upon any trust or by way of 
mortgage, it shall be lawful for the Court of 
Chancery to make an order wholly releasing 
such lands from such contingent right, or dis- 
posing of the same to such person or persons as 
the said court shall direct ; and the order shall 
have the same effect as if the infant had been 
twenty-one years of age, and had duly executed 
a deed so releasing or disposing of the contingent 
right. 



Where an Where reaUv was devised by a testator to two 

order will not r i n i 

he made. upon tfust for Bale, and one of the trustees was an 
infant, the court declined to make an order under 
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this section vesting the estate in the adult trustee 
solely. {Re Porter's Trust, 2 Jar., N. S., 349 ; 
8. C, 25 L. J., N. S., Ch. 482.) An order was 
ultimately made under this act appointing a new 
trustee in place of the infant, and vesting the estate 
in the old and new trustees jointly. (See ante, 
p. 54.) 

With regard to vesting orders in suits for the smts for par- 
partition of estates in which infants are interested^ forecioeuie. 
and in foreclosure suits, see post, pp. 103 et seq. 

Whether a vesting order can be made under 
sect. 1, in favour of new and continuing trustees, 
the former not having been appointed under this 
act, without severing the joint tenancy, would 
appear to be doubtful. (See Smith v. Smith, post, 
p. 77.) 

Where the concurrence of an infant husband is infant hoa- 
required in a conveyance of the wife's estate, see 
3 & 4 Will. 4, c. 91, post, p. 94. 

Where the infant is trustee for a charity, see ante, infimt tms- 

. . ^' ' tec for 

p. 44. charity. 



Orders affecting Lands of which Trustees out of 
the Jurisdiction of the Court of Chanjcery, 
or who cannot be found, are seised or pos- 
sessed, or in which such Trustees have any 
contingent Rights. 

(1860.) IX. And be it enacted, that when court of 

1 « . 1 in Chancery 

any person solely seised or possessed ot any may convey 
lands upon any trust shall be out of the juris- a trustee out 
diction of the Court of Chancery, or cannot be diction of the> 
found, it shaU be lawful for the said court to 
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make an order vefiting such lands in such person 
or persons in such manner and for such estate 
as the said court shall direct; and the order 
i^all have the same effect as if the trustee had 
duly executed a conveyance or assignment of 
the lands in the same manner and for the same 
estate, 
whwiitis (1860.) XIV. And be it enacted, that where 

uncertain 

whether the any oi^e OT mprc person or persons shall have 
beiiyingor been sciscd or possessed of any laiids upon any 
trust| and it shall not be kpown, as to the trustee 
bust koQwn to have been seiaad or posseased, 
whether he be living or dead^ it shall be lawful 
|br the Court of Chancery to make an order 
vesting such lands in such person or persons in 
such manner and for such estate as the said 
court shall direct ; and the order shall have the 
same effect as if the last trustee had duly exe- 
cuted a conveyance or assignment of the lands 
in the same manner for the same estate. 
Court may (1850.) X. And bc it enacted, that when 

make order i n i • i 

sons are scsscd of any lands jointly with a person out 

lands Jointly of the jurisdiction of the Court of Chancery, or i 

out of Juris- who cannot be found, it shaH be lawful for the i 

diction of . , _ ' . . . xi 1 1 

court, &c. said court to make an order vesting the lands 
in the person or persons so. jointly seised or 
posees^, or ux moti las^t-m^tioned person or 
pei»ons together with any otber penion or per- 
uonsk, in such loanner wA for auoh es^te as the 
said QOMft shall direct; and the order ahs^ 
have the aaine e6fect as if the Ixiistee out of the 
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jvurifldiction, or who cannot be found, had duly 
executed a conveyance or assignment of the 
lands in the same manner for the same estate. 

(1860.) XI. And be it enacted, that when contingwit 

, . . rights of 

any person solely entitled to a contingent right tnuteet. 
in any lands upon any trust shall be out of the 
jurisdiction of the Court of Chancery, or cannot 
be found, it shall be lawful for the said court to 
make an order wholly releasing sudti lands from 
such contingent right, or disposmg of the same 
to such person or persons as the said court 
shall direct ; and the order shall have the same 
effect as if the trustee had duly executed a con- 
veyance so releasing or disposing of the con- 
tingent right. 

(1860.) XII. And be it enacted, that when court nwy 
any person jointly entitled with any other person in cm«» 
or persons to a contingent right in any lands •««• we 
upon any trust shall be out of the iurisdiction H?®* ^^^ • 

r J J othera out of 

of the Court of Chancery, or cannot be found, ^oVoftS?" 
it shall lawiul for the said court to make an e®J{^mmt 
order disposing of the contingent right of the yj^S^ 
person out of the jurisdictiaQ, or who cannot 
be founds to the person or persons so jointly 
entitled as aforesaid, or to such last-mentioned 
person or persons together with any other person 
or persons ; and the order shall have the same 
effect as if the trustee out of the jurisdiction, or 
who cannot be found, had duly executed a con- 
veyance so releasing or disposing of the con- 
tingent right. 



b2 
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Who are Where throash the disclaimer of the trusts of a 

trustees. ° 

will the trust estate devolved upon the heir at law 
of the testator, it was held, in an administration suit 
in which the estate had been sold and the money 
paid into court, and upon a question of conveyance 
to a purchaser, that such heir at law was a person 
polely seised upon a trust within sect. 9. (Wilks v. 
Groom, 6 De Qex, Mac. & Gor. 205 ; 8. C, 2 Jur., 
N. 8., 1077.) And where a mortgagee died, after 
having entered into possession (which took the case 
out of sect. 19, postt p. 78), and without having de- 
vised mortgage or trust estates, the court held that 
the heir at law, who was out of the jurisdiction, was 
a trustee within sect. 9, and made an order vesting 
the estate in the executors, subject to the equity 
of redemption. (Me Skitter, W. Rep. 1855-56, 
p. 791 ; and see JRe Underwood, 30 L. T. 90.) 
Power of The mere fact that a trustee is out of the juris- 

tnisteeoutof diction docs not enable the court under these acts to 
juns ic on. appoint another in his placc. See Me Mais (21 It, J,, 
N. S., Ch. 875; 8. C, 16 Jur. 608), which was a 
case arising under the sections relating to stock. 

Lunatic trus- The case of a lunatic trustee out of the juris- 
teeoutofthe J. ,. . • 1 • 1 1 1 .1 • . 
Jurisdiction, diction IS a case m which an order under this act 

should be made in lunacy,not in Chancery. (Cramer 

V. Cramer, 5 De Gex & 8m. 312; 8. C, 16 Jur. 

831, per Yice-Chancellor Parker.) 

As to sever- In the cases Me Watts* Settlement (9 Ha. 106) 

ing joint 

tenancy in and Ms Plver (%b. 220), Vice- Chancellor Turner 

the case of 

retiring and held, that an order under this section vesting land 
tmstees. ^ in a newly appointed trustee and continuing trus- 
tees would sever the joint tenancy, and directed that 
in lieu of such order a person should be appointed 
to convey. Both of these were cases in which a 
vesting order was required upon the appointment 
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of a new trustee under this act, and it would appear 
therefore that sect. 34 (an^e, p. 65), and not this 
10th section, was the clause under which the order 
should have heen framed. Upon reference to sect. 
34, it will be perceived that it is wider in its terms, 
and is apparently framed so as to meet the objection 
started by the Vice-Chancellor. However, ahhousfh 
sect. 34 was called to his Honor's attention, he 
thought that the court ought to make the order 
under the stricter terms which he considered were 
implied in sect. 10. Since these decisions the same 
question came before Vice-Chancellor Kindersley, 
in Smith v. Smith. (3 Drew. 72 ; 8. C, 24 L. J., 
N. S., Ch. 229; 3 Eq. Rep. 126.) Upon that 
occasion the above cases were mentioned, but it 
was contended that — the application being conse- 
quent on the appointment of new trustees under the 
act — the 34th section was applicable to the case, 
and that, under t7, an order might be made vesting 
the trust estate in the newly appointed and old 
trustees jointly. The Vice-Chancellor, after con- 
ferring with the other judges, made the order, 
stating that he wished it to be understood that there 
was now no doubt but that vesting orders, like that 
in the case before him, might be made. But his 
Honor did not state whether he considered Vice- 
Chancellor Turner's construction of this section to 
have been abandoned, or whether he relied wholly 
on section 34. It may therefore be doubted whether 
in a case, purely and simply depending on this 10th 
section, and no other, the Vice-Chancellor Turner's 
decision upon the construction of the section in 
Waits* and Flyer's cases would not still apply. It 
is however submitted, in favour of a more liberal 
view, that the words '^ in such manner" are suffi- 
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cient to justify an ord«r Testing lands in old and 

new trastees as joint tenants. 
Husband Where the conoarrenoe of a hu«band who 

jurisdiction, oannot be found is required in a conveyance of the 

wife's estate, see 3 & 4 Will. 4, e. 74, s. 91, post^ 

p. 04. 
Trustee of Where the party oat of the jurisdiction, or wbo 

cannot be foand, is the trusted for a charity, see 

ante, p. 44. 



Power to 
convey in 
place of 
mortgagee. 



Orders affecting Lands outstanding in the Heir 
(ft Devisee of a deceased Mortgagee out of 
the Jurisdiction, or who cannot be found, 

(1850.) XIX. And be it enacted, that when 
any person to whom any lands have been con- 
veyed by way of mortgage shall have died with- 
out having entered into the possession or into 
the receipt of the rents and profits thereof, and 
the money due in respect of such mortgage 
shall have been paid to a person entitled to re- 
ceive the same, or such last-mentioned person 
shall consent to an order for the reconveyance of 
such lands, then in any of the following cases it 
shall be lawful for the Court of Chancery to 
make an order vesting such lands in such per- 
son or persons in such manner and for such 
estate as the said court shall direct ; that is to 
say. 

When an heir or devisee of such mortgagee 
shall be out of the jurisdiction of the Court 
of Chancery, or cannot be found : 
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[When an heir or devisee of such mortgagee 
shall, upon a demand by a person entitled to 
require a conveyance of such lands, or a duly 
authorized ^ent of such l^t-mentioned per- 
son^ have stated in writing that he will not 
convey the same, or shall not convey the 
same for the space of twenty-eight days 
next after a proper deed for conveying 
such lands shall have been tendered to him 
by a person entitled as aforesaid, or a duly 
authorized agent of such last-mentioned per^ 
son: 
When it shall be uncertain which of several de- 
visees of such mortgagee was the survivor :] 
When it shall be uncertain as to the survivor 
of several devisees of such mortgagee, or as 
to the heir of such mortgagee whether he be 
living or dead : 
[When such mortgagee shall have died intestate 
as to such lands, and without an heir, or 
shall have died and it shall not be known 
who is his heir or devisee :] 
And the order of the said Court of Chancery 
made in any one of the foregoing cases shall 
have the same effect as if the heir or devisee or 
surviving devisee, as the case may be, had duly 
executed a conveyance or assignment of the 
lands in the same manner and for the same 
estate. 



It mast be bortie in mind that the word ** de- Derisee. 
visee" has an extended signification under this act. 
8e^ interpretation clause, p. 12. 
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Scope of The use of the word "re-conveyance" in this 

section does not limit its operation merely to the 
case of an order having the effect of a conveyance 
of the mortgaged property back to the mortgagor. 
Hence where a mortgagee in fee (who had never 
been in possession) died intestate as to the mort- 
gaged hereditaments, and his heir could not be 
found, the court made an order vesting the legal 
estate, subject to the equity of redemption, in his 
executors, who were desirous to transfer the mort- 
gage. {Be Boden's Trusty 1 De Gex, Mac. & 
Gor.67; 8. (7.,21 L. J., N 8., Ch.316; 9 Hare, 
820; overruling -B« Meyrtck^Q Hare, 116; & (7., 
20 L. J., N. 8., Ch. 336.) 

Where mort- Where a mort?as:ee dies after having entered into 

gagee has . 

entered into possessiou, scc Be Skitter ^ cited ante. p. 76. 

possession. ' 



Power to 
make an 
order for 
vesting the 
estate, on 
refusal or 
neglect of a 
trustee to 
convey or 
release. 



Ord^s affecting Lavds of which Trustees re- 
fusing to convey are seised or possessed^ or 
in which such Trustees have any contingent 
Bight, 

(1852.) II. That sections numbered seven- 
teen and eighteen in the queen's printer's copy 
of the Trustee Act, 1850, be repealed; and in 
every case v^rhere any person is or shall be 
jointly or solely seised or possessed of any lands 
or entitled to a contingent right therein upon 
any trust, and a demand shall have been made 
upon such trustee by a person entitled to require 
a conveyance or assignment of such lands, or a 
duly authorized agent of such last-mentioned 
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person, requiring such trustee to convey or 
assign the same, or to release such contingent 
right, it shall be lawful for the Court of Chan- 
cery, if the said court shall be satisfied that such 
trustee has wilfully refused or neglected to con- 
vey or assign the said lands for the space of 
twenty-eight days after such demand, to make 
an order vesting such lands in such person, in 
such manner and for such estate as the court 
shall direct, or releasing such contingent right 
in such manner as the court shall direct ; and 
the said order shall have the same effect as if 
the trustee had duly executed a conveyance or 
assignment of the lands, or a release of such 
right, in the same manner and for the same 
estate. 



The interpretation clause (p. 10) enacts, that the copyholds. 
words "convey" and "conveyance" shall include 
" surrenders and other acts which a tenant of cus- 
tomary or copyhold lands can himself perform 
preparatory to or in aid of a complete assurance of 
such customary or copyhold lands." It will be 
seen, therefore, that this section relates as well to 
customary freeholds and to copyholds, as to lands 
of freehold tenure. The 17th & 18th sections of 
the Act of 1850, which are repealed, ran thus:— 

XVII. And be it enacted, that where any person 
jointly or solely seised or possessed of any lands upon 
any trust shall, after a demand by a pei*son entitled to 
require a conveyance or assignment of such lands, 
or a duly authorized agent of such last- mentioned 
person, have stated in writing that he will not con- 

E 5 
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Tey or assign the Bsme, or shall neglect or refuse 
to conyey or assign such lands for the space of 
twentj-eight days next after a proper deed for con* 
▼eying or assigning the same shall have been ten- 
dered to him by any person entitled to require the 
same, or by a duly authorized agent of such last- 
mentioned person, it shall be lawful for the Court 
of Chancery to make an order vesting such lands 
in such person or persons in such manner and for 
such estate as the said court shall direct ; and the 
order shall have the same effect as if the trustee had 
duly executed a conveyance or assignment of the 
lands in the same manner for the same estate. 

XYIII. And be it enacted, that where any per- 
son jointly or solely entitled to a contingent right ^ 
in any lands upon any trust shall, after a demand 
for a conveyance or release of such contingent 
right by a person entitled to require the same, or 
a duly authorized agent of such last-mentioned 
person, have stated in writing that he will not 
convey or release such contingent right, or shall 
neglect or refuse to convey or release such con- 
tingent right for the space of twenty-eight days 
next after a proper deed for conveying or releasing 
the same shall have been tendered to him by any 
person entitled to require the same, or by a duly 
authorized agent of such last-mentioned person, it 
shall be lawful for the Court of Chancery to make 
an order releasing or disposing of such contingent 
right in such manner as it shall direct | and the 
order shall have the same effect as if the trustee so 
neglecting or refusing had duly executed a con- 
veyance so releasing or disposing of the contingent 
right 

These sections^ also, were intended to apply to 
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eopyholds; but as the Testing order was, in tbe 
oase of negleot or rdfosal, made oontingent upon 
the tender of ''a proper deed for conveying or 
assigning" the lands, they were found in practice to 
be inapplicable to property of that tenure. {Rowley 
V. Adams, 14 Beav. 130 \ 8. C, 20 L. J., N. 8,, 
Ch. 436 ; 15 Jiir. 1002.) 

Where a defendant in a suH foi* specific perform- scope of 

A • r r. sect. 2 of the 

ance of a covenant to secure an annuity by charge Act of i852. 
on knd^ refused to exeoftte a power 6f jo^uturing 
over certain real estate (which the court had pr^ 
viously decided he was bound to do in order to 
perform such covenant)^ a person was ordered to 
execute, in the place of the defendant, a deed exer- 
cising the power. {WeltesUy y. Mornington, 4 
De Gex, Mac. & Gor. 537 ; 8. C, 22 L. J., N. S., 
Ch. 366; 1 Eq. Rep. 369.) the case appears to 
fall undef the 2nd section of the Act of 1852, talked 
in (^njiitr^tion with sects. 20 & SO of th« Act of 1850. 
The order will be found more Mly stated, port, 
p. 101. 

It would seem that a person who has been under a Persons en. 
power duly appointed a trustee^ is a person entitled quire a con- 
to require a conveyance ot assignment. (See Me ^®^*°°*" 
RusseU, 1 Sim., N. S., 404; Re Law, 4 Beav'. 
509.) 

It appears that, in the case of an applieation for senrice on 

1 1 rk#.i A /. lo^rk • • reftiaing 

an order under sect. 2 of the Act of 1852, it is trustee. 
unnecessary to serve the refusing trustee. See Re 
Baxter (2 Sm. & Giff., App^ t.), which is a casp 
utider sect. 24. 

Wheth6r a vesting ordef can be made uifiler As to sever- 
secf . 2 of tbe Act 6f 1852 in favour of ne\^ and tenancy. 
ooAtinuing trustees, the former not having .been 
appointed by the court under the Ti^usteeF*Act, 
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1850y without severing the joint tenancyi would 
seem to be doubtful. (See Smith ▼• Smithy ante, 
p. 77.) 



Orders affecting Lands outstanding in the Heir 
or Devisee, refusing to convey, of a de- 
ceased Mortgagee. 

Power to (1850.) XIX. And be it enacted, that when 

convey in 

place of any pereon to whom any lands have been con- 
mortgagee. *' * 

veyed by way of mortgage shall have died 
without having entered into the possession or 
into the receipt of the rents and profits thereof, 
and the money due in respect of such mortgage 
shall have been paid to a person entitled to 
receive the same, or such last-mentioned person 
shall consent to an order for the reconveyance 
of such lands, then in any of the following 
cases it shall be lawful for the Court of Chan- 
cery to make an order vesting such lands in 
such person or persons in such manner and for 
such estate as the said court shall direct; that 
is to say, 

[When an heir or devisee of such mortgagee 
shall be out of the jurisdiction of the Court 
of Chancery, or cannot be found :] 
When an heir or devisee of such mortgagee 
shall, upon a demand by a person entitled 
to require a conveyance of such lands, or a 
duly authorized agent of such last-mentioned 
person, have stated in writing that he will 
not convey the same, or shall not convey 



Mortgagee's Heir refusing to convey. 86 

the same for the space of twenty-eight days 
next after a proper deed for conveying such 
lands shall have been tendered to him by a 
person entitled as aforesaid, or a duly autho- 
rized agent of such last-mentioned person : 
[When it shall be uncertain which of several 
devisees of such mortgagee was the sur- 
vivor : 
When it shall be* uncertain as to the survivor of 
several devisees of such mortgagee, or as to 
the heir of such mortgagee whether he be 
living or dead : 
When such mortgagee shall have died intestate 
as to such lands, and without an heir, or 
shall have died and it shall not be known 
who is his heir or devisee :] 
And the order of the said Court of Chancery 
made in any one of the foregoing cases shall 
have the same eflfect as if the heir or devisee or 
surviving devisee, as the case may be, had duly 
executed a conveyance or assignment of the 
lands in the same manner and for the same 
estate. 



As to the signification of the word " devisee," DeTisee. 
see interpretation clause, ante^ p. 12. 

The use of the word '^ reconveyance" in this section scope of lect. 
does not limit its operation merely to the case of an 
order having the effect of a conveyance of the 
mortgaged property back to the mortgagor. {Re 
Baden's Trust, ante, p. 80.) 

Where a mortgagee dies after having been in Mortgagee in 
possessioQi see Be Skitter (ante, p. 76). ^' 
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Copyholds. In the oasd cf Rowley ▼. AdavM (14 Beav. 130), 
as already mentiooedi ft difficulty oocorred with 
reference to the proper deed to be tendered to a 
trustee of eopy holds who refused to surrender* It 
was then held, that a mere notice requiring the 
trustee to conyey and surrender, and stating that 
the steward would attend at any reasonable place 
or time to take the conveyance, was not sufficient. 
Since then the difficulty has been met, as regards 
friistees, by the enactment of sect. 2! of the Act of 
1852. But no corresponding enactment has been 
made to meet the Case of the heir or devisee of the 
mortgagee, where the mortgagee happens to have 
been admitted tenant of the manor. It was thrown 
out by way of suggestion, i<t Rowley v. Adams, 
that the tender of a deed appointing an attorney 
to surrender might probably be sufficient* 



Orders affecting Lands where uncertainty ipfre- 
vails respecting the Survivor of two or more 
deceased Trustees, or the Heir of a sole 
deceased Trustee. 

When it i» (1850.) XIII. And be it enacted, that where 
which of there shall have been two or more persons iointlv 
tees was the seised or possessed of any lands upon any trust, 
and it shall be uncertain which of such trustees 
was the survivor, it shall be lawful for the 
Court of Chancery to make an order vesting 
such lands in such person or persons in such 
manner and for such estate as the said court 
shall direet ; and the order shall have the same 
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• 

effect as if the surrivor of such trastees had 
duly executed a conveyance or assignment of 
the lands in the same mannei* fot the same 
estate. 

(1850.) XV. Attdbeitenacted.thatwhenany whentmite* 

. , . , - ' , ;f_ dies without 

pereon seised of any lands upon any trust snail u heir. 
have died intestate as to such lands without aH 
heir, or shall have died and it Shall not be known 
who is his heir or devisee, it shall be lawfiil for 
the Court of Chancery to make an order vesting 
such lands in such person or persons in such 
manner and for such estate as the said court 
shall direct; and the order shaU hate the same 
effect as if tiie heir or devisee of such trustee 
had duly executed a conveyance of the lands 
in the same manner for the same estate. 



Orders affedmg Lands outstanding in the Hebr 
or Devisees of a deceased Mortgagee where 
uncertainty prevails respecting the Survivar 
of such Devisees or the existence of such 
Beir, 

(1850.) XIX. And be it enacted, that when Power to 
any person to whom any lands have been con- piMe*of 
veyed by way of mortgage shall have died°^° 
without having entered into the possession or 
into the receipt of the rents and profits thereof, 
and the money due in respect of such mortgage 
shall have been paid to a person entitled to 
receive the same^ or such last^mentioned person 
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shall consent to an order for the reconveyance 
of such lands, then in any of the following 
cases it shall be lawful for the Court of Chan- 
cery to make an order vesting such lands in 
such person or persons in such manner and for 
such estate as the said court shall direct ; that 
is to say, 

[When an heir or devisee of such mortgagee 
shall be out of the jurisdiction of the Court 
of Chancery, or cannot be found : 
When an heir or devisee of such mortgagee 
shall, upon a demand by a person entitled 
to require a conveyance of such lands, or a 
duly authorized agent of such last-mentioned 
person, have stated in writing that he wiU 
not convey the same, or shall not convey 
the same for the space of twenty-eight days 
next after a proper deed for conveying such 
lands shall have been tendered to him by a 
person entitled as aforesaid, or a duly autho- 
rized agent of such last-mentioned person :] 
When it shall be uncertain which of several 
devisees of such mortgagee was the sur- 
vivor : 
[When it shall be uncertain as to the survivor 
of several devisees of such mortgagee, or as 
to the heir of such mortgagee whether he be 
living or dead :] 
When such mortgagee shall have died intestate 
as to such lands, and without an heir, or 
shall have died and it shall not be known 
who is his heir or devisee : 
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And the order of the said Court of Chancery 
made in any one of the foregoing cases shall 
have the same effect as if the heir or devisee or 
surviving devisee^ as the case may be, had duly 
executed a conveyance or assignment of the 
lands in the same manner and for the same 
estate. 



As to the signification of the word " devisee/* Deyisee. 
see interpretation claase (antSy p. 12). 

The use of the word ** reconveyance," in sect. Scopeof sect^ 
19, does not limit its operation merely to the case 
of an order having the effect of a conveyance of the 
mortgaged property back to the mortgagor. (JRe 
Baden's Trusty ante, p. 80.) 

Where a mortgagee dies after having been in Mortgagee in 
possession, see Re Skitter {ante, p. 76). possesaion. 



Orders affecting the Rights of Unborn Persons 
who on coming into existence would be 
Trustees. 

(1860.) XVI. And be it enacted, that when contingent 
any lands are subject to a contingent right in an bornteuSee. 
unborn person or class of unborn persons who 
upon coming into existence would in respect 
thereof become seised or possessed of such 
lands upon any trust, it shall be lawful for the 
Court of Chancery to make an order which 
shall wholly release and discharge such lands 
from such contingent right in such unborn per- 
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son or clasB of unborn persons^ or to make an 
order which shall vest in any person or persons 
the estate or estates which such unborn person 
or class of unborn persons would upon coming 
into existaice be seised or possessed of in such 
lands. 
whenade- (1860.) XXIX. And be it cnactcd, that when 

cree is made _ 

for sale of a dccrcc shall have been made by any court of 

real estate , . j j 

fo' payment equity directing the sale of any lands for the 
payment of the debts of a deceased person^ 
[every person seised or possessed of such lands, 
or entitled to a contingent right therein, as 
heir, or under the will of such deceased debtor, 
shall be deemed to be so seised or possessed or 
entitled, as the case may be, upon a trust within 
the meaning of this act ; and] the Court of Chan- 
cery is hereby empowered to make an order 
wholly discharging the contingent right, under 
the will of such deceased debtor, of any unborn 
person. 

Scope Of sect. A decree for sale having been made of realty, in 
which anborn persons would, on coming into ex- 
istence, have been interested, the court considered 
that they were, in the words of sect. 1 of the Act of 
1852(an^«, p.67), to be 'Meemed to be entitled upon a 
trust within the meaning of the Trustee Act, 1850,*' 
and that therefore a vesting order under sect. 16 
might be made. {Wake v. Wake^ Yl Jur. 545.) 
Sale for pay. Where realty was decreed to be sdid for the 
totor's^ debts, payment of the debts of a testator, and, the estate 
being limited to an infant for life, with remainder 
to his first and other sons in tail, it became neces- 
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saiy, in aid of the stat. 1 Will. 4, c. 47, s. 12 (a), 
to have reoourae to the Trustee Act, 1860, it was 
held that a purchaser oould not he compelled to 
take a conveyance without an order, under sect. 29 
of the Trustee Act, discharging the contingent 
rights of the unborn issue of the infant. {Wood v. 
Beetlestone, 1 Kaj & J. 213 ; S. C, 3 £q. Rep. 
238.) 



Provisions hating reference generally to Vesting 
Orders affecting Lands. 

The Appointment of a Person to convey k 

(1860.) XX. And be it enacted, that in every Power to ap- 
case where the Lord Chancellor^ intrusted as son to convey 
aforesaid, or the Court of Chancery, shall under cues. 
the provisions of this act, be enabled to make 
an order having the effect of a conveyance or 
assignment of any lands, or having the effect of 
a release or disposition of the contingent right 
of any person or persons^ bom or unborn, it 
shall also be lawful for the Lord Chancellor^ 
intrusted as aforesaid, or the Court of Chancery, 
as the case may be, riiould it be deemed more 
convenient^ to make an order appointing a per-- 

(a) The act to fttnend the law for payment of debt* out 
of real estate. The section referred to enables the court to 
direct the first tenant for life to convey tbe fee, but does not 
provide for the case while such life tenant is under dis- 
ability. 
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son to convey or assign such lands, or release 
or dispose of such contingent right; and the 
conveyance or assignment, or release or dis- 
position, of the person so appointed shall, when 
in conformity with the terms of the order by 
which he is appointed, have the same effect, in 
conveying or assigning the lands, or releasing 
or disposing of the contingent right, as an order 
of the Lord Chancellor, intrusted as aforesaid, 
or the Court of Chancery, would in the par- 
ticular case have had under the provisions of 
this act; [and in every case where the Lord 
Chancellor, intrusted as aforesaid, or the Court 
of Chancery, shall, under the provisions of this 
act, be enabled to make an order vesting in any 
person or persons the right to transfer any stock 
transferable in the books of the governor and 
company of the Bank of England, or of any 
other company or society established or to be 
established, it shall also be lawful for the Lord 
Chancellor, intrusted as aforesaid, or the Court 
of Chancery, if it be deemed more convenient, 
to make an order directing the secretary, deputy 
secretary, or accountant-general for the time 
being of the governor and company of the Bank 
of England, or any officer of such other com- 
pany or society, at once to transfer or join in 
transferring the stock to the person or persons 
to be named in the order ; and this act shall be 
a full and complete indemnity and discharge to 
the governor and company of the Bank of 
England, and all other companies or societies 
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and their officers and servants^ for all acts done 
or permitted to be done pursuant thereto.] 



Where a person, being tenant in tail is also a Where trus- 
trustee under these acts, and an application under the in tail, 
acts is necessary, the convenient course appears to 
be to obtain an order appointing a person to con- 
vey. This will admit of the protector (if there 
be one) of the settlement and all necessary parties 
joining in the conveyance, which can then be per- 
fected in the manner prescribed by the Fines and 
Recoveries Abolition Act (3 & 4 Will. 4, c. 74). 
See Re Jay (1 Hayes' Conv. 473.) The course 
above suggested was pursued in the case of Powell 
▼. Matthews (Reg. Lib. B. 1854, f. 1423). The 
note of the case in 1 Jur., N. S., 973, conveys an 
erroneous impression of the nature of the order 
made. Where, however, an estate is sold for pay- Remainder 

- , ' , , , , rtr^ / 1 in tail to un- 

ment of a deceased person s debts, sect. 29 ot the born persons. 
Trustee Act, 1850 {antSj p. 90), makes provision 
for discharging the contingent rights of unborn 
persons therein, and hence, where copyholds de- 
vised to an infant for life, with remainder to his first 
and other sons in tail, were decreed to be sold for 
the payment of the testator's debts, it was held that 
a purchaser was entitled to an order under sect. 29, 
discharging the contingent rights of the unborn 
issue of the infant. {Wood v. BeetlestonCy 1 Kay 
& J. 213 ; S. C, 3 Eq. Rep. 238.) See also where 
a decree for sale has been made by the court, sect. 
1 of the Act of 1852 (ante, p. 67). 

Where trustees of a will have disclaimed, whereby where no 
the trust estate has devolved on the heir at law of a decree' for 
the testator, who cannot be found, and a decree for made. 
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sale hm^ been rande, the caurt may make an order 
under this section directing a pefson to conTeji in 
the place of such heir at law, to the purchaser, 
without going through the form of appointing new 
trustees. {WUks t. Oroom, 6 De Gex, Mac. & 
Qor. 205.) In that case, the estate being sold in 
lotSy the order in question was in the following 
form :-^" This court doth order that A. B. be ap- 
pointed to convey the lots noinbered respectively 
1, 3» &c., to the respective purchasers thereof, their 
heirs and assigns, such conveyances to be settled, 
&C,, in case the parties differ." 

Re!;oT^s ^^ ^^^ ^^ use&l in this place to call ajUention to 
Act. the following section of t}ie Fines and Recoveries 

Act:— 

^Provided always and be it further enacted, 
that if a husband riiall, in consequence of being a 
lunatic, idiot, or of unsound mind^ and whether be 
shall have beeQ found such by inquisition or not, 
or shall from any oai^se he incapable of executing a, 
deed, or of making a sarrender of lands held by 
copy of court roll, or if his residence shall not be 
known, or he shall be in prison, or shall be living 
apart from his wife, either by mutual consent or 
by sentence of divorce, or in consequence of his 
bei^g transported beyond the seas, or from any 
ot^er cause whatsoever, it shall be lawful for the 
Court of Common Pleas at Westminster, by an 
order to be made in a summary way upon the ap« 
plication of the wife, and upon such evidence as to 
the said court shall seem meet, to dispense with 
the concurrence of the husband in any case in 
which his concurrence is required by this act or 
otherwise ; and all acts, deeds or surrenders to be 
done, executed or made by the wife in pursuance 
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of floch order, io regard lo lands of any tenure, or 
in regard (o money subject to be invested in the 
purchase of lands, shall be done, executed or made 
bj her in the same manner as if she werq a feme 
fole; and when done, executed or made by her 
shall (but without prejudice to the rights of the 
husband as then existing independently of this act) 
be as good and valid as they would have been if 
the husband had concurred : provided always, that 
this clause shall not extend to the case of a married 
woman where, under this act, the Lord High 
Chancellor, Lord Keeper, or Lords Commissioners 
for the custody of the Great Seal, or other the 
person or persons intrusted with the care and com- 
mitment of the Quatody of the persona and estates 
of persons ibund lunatic, idiot and of unsound 
mifidji or his Majesty's High Court of Chancery, 
shall be the protector of a settlement in lieu of her 
husband." (3 & 4 Will. 4, c. 74, s. 91.) The 
infanqy of the husband has been held sufficient to 
bring a case within this section. {Be Saigh, 26 
L. J., N. S., C. P. 209.) 



Lands of Copyhold or Ctistomary Tenure. 

(1860.) XXVIIL And be it enacted, that Effect of an 
whensoever, under any of the provisions of this copyhow 
act, an order shall be made either by the Lord pointing any 

, , person to 

Chanodlor, intrusted as aforesaid, or the Court convey copy. 

noldlanda. 

of Chancery, vesting any copyhold or customary 
lands in any person or persons, and such order 
ahall be made with the conaeqt of the lord or 
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lady of the manor whereof such lands are 
holden, then the lands shall, without any sur- 
render or admittance in respect thereof, vest 
accordingly; and whenever, under any of the 
provisions of this act, an order shall be made 
either by the Lord Chancellor, intrusted as 
aforesaid, or the Court of Chancery, appointing 
any person or persons to convey or assign any 
copyhold or customary lands, it shall be lawful 
for such person or persons to do all acts and 
execute all instruments for the purpose of com- 
pleting the assurance of such lands; and all 
such acts and instruments so done and executed 
shall have the same effect, and every lord an4 
lady of a manor, and every other person shall, 
subject to the customs of the manor, and the 
usual payments, be equally bound and com- 
pellable to make admittance to such lands, and 
to do all other acts for the purpose of completing 
the assurance thereof, as if the persons in whose 
place an appointment shall have been made, 
being free from any disability, had duly done 
and executed such acts and instruments. 



The consent In the casB of Me Flitcroft (1 Jar., N. S., 418), 

of the lord. . . ^ . r ^ \ i u 

upon the appointment of new trustees and the 
obtaining of a vesting order consequent thereon, 
it appeared that the first trustees had never ac- 
cepted the trust. The trust estate comprised copy- 
holds as well as other lands, and the registrar ob- 
jecting to draw up the order in the absence of a 
consent on the part of the lord of the manor, 
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Vice-Chancellor Wood, on the difljcultj being 
nientionedy granted the order in these words : — 
''Vest in the new trustees all the estate which 
would have vested in the originally named trustees 
if they had accepted the trust." The effect of such 
an order i^^ould appear to be to vest in the new trus- 
tees such interest as a devisee of copyholds has before 
admittance. In the subsequent case of Re Howard 
(3 Eq. Rep. 846), where a trustee for sale of copy- 
holds who had been admitted died, and his estate 
descended to his sons, who were his oustomary heirs 
and who disclaimed, Vice-Chancellor Wood (who 
was referred to the preceding case) refused to make 
a vesting order without the consent of the lord. 
And in the case of Cooper v. JoneB (25 L. J.^ 
N. S., Ch. 240 ; 5. C, 2 Jur , N. S., 59), where a 
suit had been instituted by an equitable mortgagee 
of copyholds against the infant customary heir, 
who had not been admitted, and the estate having 
been sold, an order vesting it in the purchaser was 
sought, Vice-Chancellor Stuart required the con- 
sent of the lord to be obtained before the order was 
drawn up. It is, of course, competent to the parties 
seeking the appointment of a new trustee of copy- 
holds under this act to limit their requirements to 
such appointment only, leaving the conveyance of 
the legal estate to be effected by surrender, &c., in 
the ordinary way. No consent by the lord is then 
required. {Re Hey, 22 L. J., N. S., Ch. 248.) 

The Master of the Rolls refused his costs to the Costs of 
lord of a ilianor who appealed by counsel to con- ance. 
sent to a vesting order, a verified certificate being 
sufficient. (Ayles v. Cox, 17 Beav. 584; S. C, 
22 L, T. 232.) 



debts. 
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When a Decree Juis been made for Sale for 
Payment of Debts of Deceased Person. 

When a de- (1850.) XXIX. And be it enacted, that when 
for sale of a decrec shall have been made by any court of 

real estate for . . . ij/»t_ 

payment of equity directing the sale of any lands tor the 
payment of the debts of a deceased person, 
every person seised or possessed of such lands, 
or entitled to a contingent right therein, as heir, 
or under the will of such deceased debtor, shall 
be deemed to be so seised or possessed or en- 
titled, as the case may be, upon a trust within 
the meaning of this act; and the Court of 
Chancery is hereby empowered to make an 
order wholly discharging the contingent right, 
under the will of such deceased debtor, of any 
unborn person (a). 



What cases A decree directing the sale of lands for the pay- 
29. ' ment of costs of an administration suit does not 

fall within the phrase ''the sale of lands for the 
payment of the debts of a deceased person," used 
in sect. 29, or the phrase ** a decree made for the 
conveyance or assignment of any lands, either in 
cases arising out of the doctrine of election, or 
otherwise/' used in the 30th section. {Weston v. 
Filer, 5 De Gex & Sm. 608.) But it appears 
that sect. 1 of the Act of 1852 (ante, p. 67), 

(a) The latter portion of this section relates to discharging 
the rights of unborn parties, and has, therefore, already been 
noticed, «n/e, p. 90. 
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which became law since the decision in Weston r. 
Filer, now enables the court in similar cases to 
make a vesting order extending to the length of 
binding the rights of persons unborn. {Wake v. 
Wake, 17 Jur. 545.) 

Where a decree had been made for sale^ and the incaseof 
trustees of the will having disclaimed, the estate tnuteei. 
had become vested in the heir at law, who could 
not be found, the court made an order appointing 
a person to convey to the purchaser, without going 
through the form of appointing new trustees. The 
purchase money had been paid into court. {Wilks 
v. Groom, 6 De Gex, Mac. & Gor. 206.) 



Power to declare Persons Trustees within the 

Meaning of the Act. 

(1850.) XXX. And be it enacted, that where court to de- 
any decree shall be made by any court of equity parties ai« 
for the specific performance of a contract con- lands com- 
cernme any lands, or tor the partition or ex- suit, and aa 

_ n 11 11 1 tothein- 

chans:e of any lands, or eenerally when anyterestsof 

® -^ "^ persons un- 

decree shall be made for the conveyance or^om. 
assignment of any lands, either in cases arising 
out of the doctrine of election or otherwise, it 
shall be lawful for the said court to declare that 
any of the parties to the said suit wherein such 
decree is made are trustees of such lands or any 
part thereof, within the meaning of this act, or 
to declare concerning the interests of unborn 
persons who might claim under any party to 

f2 
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the said suit, or under the will or voluntary 
settlement of any person deceased who was 
during his lifetime a party to the contract or 
transactions concerning which such decree is 
made, that such interests of unborn persons are 
the interests of persons who upon coming into 
existence would be trustees within the meaning 
of this act, and thereupon it shall be lawful for 
the Lord Chancellor, intrusted as aforesaid, or 
the Court of Chancery, as the case may be, to 
make such order or orders as to the estates, 
rights, and interests of such persons, bom or 
unborn, as the said court or the said Lord 
Chancellor might under the provisions of this 
act make concerning the estates, rights, and 
interests of trustees bom or unborn. 



Form of Orders made ander sect. 30 generally declare 

orders under , .•i«ii 

wet. 80. the parties, to whose cases the Bection is applicable, 
trustees *' within the meaning^' of the act. i(Seton, 
Dec. 406 — 408.) It appears that an order cor- 
rectly drawn up shonld contain such a statement. 
{Hughes v. Wells, W. Rep. 1858—54, p. 675.) 
M^^o^ on ^" Singleton v. Hopkins (1 Jar., N. 8., 1199; 
SSsUonT 8. C, 26 L. T. 146), Vice-Chancellor Stuart 
partition appears to have considered that the discretionary 
power which this section places in the hands of 
the court was such as to justify a plaintiff in a 
partition suit in making a remainderman of an un- 
divided share a party, where the tenant in tail in 
possession of that share was a lunatic. 
What is a Wellesley v. Mornington appears to be an autho- 

conceming^ rtty upou the question what is a '^ contract concerning 
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any lands" within the meaning of the act. There 
a husband covenanted in a separation deed to charge 
upon realty, before a fixed date, 1,000/. a year. 
Before that date, the husband became entitled under 
certain deeds to a power of jointuring over lands 
therein referred to. The wife filed a bill against 
the husband for specific performance of the cove- 
nant. A decree was, under the circumstances, made 
against him, the substantial efiect of which was to 
require him to perform the covenant in the separa- 
tion deed by exercising the power of jointuring and 
charging the 1/XK)/. a year upon the lands subject 
to the power. Upon his refusal to execute a deed 
for carrying out that decree, the court declared that 
he was, within the meaning of the Trustee Act, 
1850, a trustee for the plaintiff (the wife), to the 
extent of her annuity and the arrears thereof, of all 
t^e rights and interests, estates and property which 
were acquired by or vested in him under or by 
virtue of the deeds referred to, and appointed a 
person to execute the deed carrying out the decree, 
in his place. (4 De G., Mac. & G. 537 ; 10 Sim. 
256 ; 4 My. & Cr. 654.) 

A decree directing the sale of lands for the pay- what cmm 
ment of costs of an administration suit does not fall so. 
within this section. (See West-on v. Filer^ ante, 
p. 98.) 

Where, in a suit to foreclose an equitable mort- As to mode 
gagor, a motion was made for making the order tion?^ 
of foreclosure absolute, Yice-Cbancellor Stuart re- 
fused, upon that motion, to declare the mortga- 
gor, who was out of the jurisdiction, a trustee for 
the mortgagee, considering that any such order, if 
made, should not be tacked to an order made on a 
motion as of course, but should be the subject of a 
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separate application. (Smith v. Boucher ^ 1 Sm. 
& Giff. 72 ; S. C, 16 Jur. 1154.) 
Day to show The effect of this section^ taken in conjunction 

Partition ^^^^ ®®^** "^ (^^'^> P* "^2), giving the court power 
to vest in anj persons the estates of which infants 
are seised or possessed, is to do away with the ne- 
cessity for reserving in a decree for partition, when 
an infant is thereby affected, a day for the infant, 
after attaining twenty-one, to show cause. In 
Bomra v. Wright (4 De G. & Sm. 265; 8. C, 
20 L. J., N. S., Ch. 216 ; 15 Jur. 981 ; 16 L. T. 
550), yice-Chancellor Knight Bruce directed that, 
instead of giving a day to show cause, the decree 
should declare that, after the partition should have 
been made, the infant would be a trustee within the 
meaning of the act of such parts of the property as 
should have been allotted in severalty to the other 
parties. In Hancox y. Hancox — cited Set. Dec. 
337, as Hancock v. Hancock— (Reg. Lib. A. 1851, 
f. 1516), in a long and complicated decree made on 
further directions, and, inter alia, directing a par- 
tition, the order of the Lords Justices was, " Re- 
serve the consideration of what ous:ht to be done 
respecting the execution of such conveyances and 
assurances (the deeds to carry out the partition 
when made) by the plaintiffs, the infants, until the 
further order of this court." Subsequently, after 
the return of the certificate of the commissioners to 
divide, an order, so far as material, to the following 
effect was made: — ''And it is ordered that the 
parties, including the defendants, the incum- 
brancers, do respectively convey and assure to each 
other the respective fifth parts of the hereditaments 
allotted to them according to their respective in- 
terests therein, such conveyances and assurances to 



Declaring Persons Trustees. 103 

be settledi &c. ; and this court doth declare that 
the infants are trustees, within the meaning of the 
Trustee Act, 1850, of the estate and interests which 
is vested in the said infants in such parts of the 
said hereditaments as have been allotted in seve- 
ralty to the plaintiff J. H. and the defendants J. H. 
and M. A. H." (Reg. Lib. A. 1853, f. 1078.) 
The above order did not contain any provision 
for vesting the estate of the infants, but subse- 
quently an order (Reg. Lib. A. 1854. f. 232) was 
made in the suit and in the matter of the Trustee 
Act, 1850, appointing the infants' solicitor to exe- 
cute the necessary conveyance on their behalf. In 
the case of Stanley v. Wrigley (Reg. Lib. B. 1854, 
f. 467), the court being satisfied at the hearing of 
the cause that an allotment which had been made 
by competent surveyors was for the benefit of an 
infant defendant, made a decree at once for a par- 
tition according to the allotment, and at the same 
time declared the infant a trustee within the act, 
and ordered a party to convey in his place. 

But in the case of foreclosure of a legal mort- Day to show 

, n . .1 i« \ t\t\i .' cause. Fore- 

gage an infant is, notwithstandmg the oOtn section, closure. 

still entitled to a day to show cause after attaining 
twenty-one. {Earl of Newhurgh v. Morton^ 16 
L. T. 482; Newbury v. Marten — apparently the 
same case — 15 Jur. 166.) 

It may be mentioned that, in Cox v. Cox (3 J^^JJf^, 
Kay & J. 554), which was a partition suit, the tition suits. 
costs of infants, including as well the costs incurred 
before the issuing of the commission as those in- 
curred subsequently, were charged upon and 
ordered to be raised out of the shares allotted to 
the infants respectively. 
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contraete by By the Lanacj Regulation Act, 1853 (16 & 17 
Lve become Vict. c. 70, s. 122), '' where a person having con- 
^^^ .*' tracted to sell, mortgage, let, divide^ exchange or 
otherwise dispose of any land afterwards becomes 
lunatic, and the contract is not disputed, and is 
such as the Lord Chancellor, intrusted, &c. (which 
includes the Lords Justices), thinks ought to be 
performed, or a specific performance of the con- 
tract either wholly or so far as the same remains 
to be performed has been decreed or ordered by 
the Court of Chancery, either before or after the 
lunacy, the committee of the estate m^iy^ in the 
name and on behalf of the lunatic, under an order 
of the Lord Chancellor, intrusted, &c.| on the ap- 
plication of the party claiming the benefit of the 
contract with the lunatic, or any plaintiff in the 
suit, receive and give an effectual discbarge for the 
money payable to the lunatic, or so much thereof 
as remains unpaid, and make such conveyance of 
the land to such person and in such manner as the 
Lord Chancellor, intrusted, &c,, may (M'der.*' 



As to Orders and their Effect. 

Orders made (1860.) XLIV. And be it enacted, that when- 
of Chancery, evcf any ofdcr shall be made under this act, 
certain aue- either by the Lord Chancellor, intrusted as 
conclusive aforcsaid, or by the Court of Chancery, for the 

evidence of « "^ . . . i j 

the matter purpose of conveying or assigning any lands, or 

in suchaUe- for the purposc of releasing or disposing of any 

contingent right, and such order shall be founded 

on an allegation of the personal incapacity of a 
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trustee or mortgagee, or on an all^ation that a 
trustee or the heir or devisee of a mortgagee is 
out of the jurisdiction of the Court of Chancery, 
or cannot be found, or Ihat it is uncertain which 
of several trustees, or which of several devisees 
of a mortgagee, was the survivor, or whether 
the last tmstee, or the heir or last surviving 
devisee of a mortgagee, be living or dead, or on 
an allegation that any trustee or mortg^ee has 
died intestate without an heir, or has died and 
it is not known who is his heir or devisee, then 
in any of such cases the fact tb9.t the Lord 
Chancellor, intrusted as aforesaid, or the Court 
of Chancery, has made an order upon such an 
allegation, shall be conclusive evidence of the 
matter so alleged in any court of law or equity 
upon any question as to the legal validity of 
the order : provided always, that nothing herein 
contained shall prevent the Court of Chancery 
directing a re-conveyance or re-assignment of 
any lands conveyed or assigned by any order 
under this act, or a re-disposition of any con- 
tingent right conveyed or disposed of by such 
order; and it shall be lawful for the s$dd court 
to direct any of the parties to any suit con- 
cerning such lands or contingent right to pay 
any costs occasioned by the order under this 
act, when the same shall appear to have been 
improperly obtained. 



Where a defendant had obtained ex parte an Wbereaii 
order under the former Trustee Act (1 WiU* 4. c. fraudulent 

- \ iT obtidnod. 

F 6 
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60), under which a conveyance of the legal estate 
was made to him, and the plaintiff contended that 
the defendant had no title to the estate so conveyed^ 
and that the order and conveyance had been fraudu- 
lently obtained. Lord Langdale held that the defen- 
dant was bound to give a discovery of all matters 
tending to prove that the order had been impro- 
perly obtained. (Stainton v. Chadwickj 13 Beav. 
320 ; /S>. C,y affirmed on appeal, 3 Mac. k, Gor. 
575.) It appears to have been considered in argu- 
ment in Stainton v. Chadwick, that had the case 
fallen under the Trustee Act, 1850, this 44th sect, 
would have rendered the order conclusive evidence, 
as against the plaintiff, of the allegations upon 
which it was obtained. It would seem, however, 
that the above section is intended to do no more 
than to set up absolutely — so far as the facts therein 
referred to are concerned — the legal validity of the 
order. It is submitted that, although in a case 
similar to Stainton v. Chadwick, but arising upon 
an order under the Trustee Act, 1850, it would 
not be open to the plaintiff to go behind the alle- 
gations referred to above on which the order was 
obtained, in order to deny that the legal estate 
passed thereby, he would yet be entitled to dis- 
covery, as in Stainton v. Chadwick, from a de- 
fendant who had himself fraudulently obtained 
the order, for the purpose of entitling him to 
relief against such defendant by reconveyance, or 
re-assignment or otherwise. 

Dtacharging In Tumcr V. Speaknian (referred to, Set. Dec. 

order. 407) an Order was made discharging a vesting 

order, and directing a conveyance instead. 

Equitable in- When the legal estate is vested in a person 

order'not re- Capable of conveying, and all equitable estates are 

quialte. 



1 
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bound by a decree of tbe court, tbere is no necessity 
for an order under ibis act to vest the equitable 
interest which may be, or rather which might have 
been, prior to the decree, vested in any party. 
Hence where, upon a claim for foreclosure against 
the infant devisee of the mortgagor, a sale was 
directed, and subsequently a petition asking that 
the infant's estate might be vested in the purchaser 
was presented, the court declined to make an order. 
(Re Williams, 5 De Gex & Sm. 515; 8. C, 21 
L. J., N. S., Ch. 437.) 

The court will make an order vesting lands to Fonns of 
uses to bar dower, but the vesting order must not order Testing 
contain a declaration that if the husband die leaving J^^JJf ^ ^*" 
a widow she should not be entitled to dower. See 
Me Lush (5 De Oex & Sm. 435, note a) (where the 
form of order is given) ; JDavey v. Miller (1 Sm. 
& Giff. App. xix. ; 8. C, 22 L. J., N. S., Ch. 
1054 ; Reg. Lib. A. 1852, f. 1634). These cases 
dispose of the doubt entertained by Vice- Chan- 
cellor Parker in Se Howard (5 De Gex & Sm. 
435; 8. a, 21 L. J., N. S., Ch. 437), as to the 
propriety of such an order. The decisions were 
made upon cases within sect. 7 (infant trustees and 
mortgagees). They would appear to apply equally 
to cases arising under sect. 3 (lunatic trustees and 
mortgagees), sects. 9 and 14 (trustees outof the ju- 
risdiction, &c.), sect. 13 (where uncertainty prevails 
as to the survivor of trustees), sect. 15 (or as to 
existence of trustee's heir), and sect. 19 (heir or 
devisee of mortgagee out of jurisdiction, refusing 
to convey, not known, or respecting whom un- 
certainty with respect to survivorship prevails). 
The first section of the Act of 1852, relating to 
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partieB to gaits where fi decree for sale is made^ and 
sect. 2 of the same act relating to trustees refasipg tp 
convey, do not corresppnd precisely in teims witlii 
the Siections ^b^ve referred tp ; hut it is probably 
itbat to tbepi .also the above decisions would be 
hj^ld to apply. 
Order yeat- ^od where an equity .of redemption had been 
to a charge." devised, cbargcid with ^ legacy pf :200/., and the 
legal estate was outstpinding in tbi^ iinffint heur of 
the ofiortgfigee^ .an ord^r was 9a.de vesting the 
estate, ** subject nevertheless to 9ind pjiiarged with 
the sum of 200/. by the will of A. B. bequeathed 
to G. J)., and to be paid as therein mentioned." 
{Be Ellerthorpe, 18 Jur. 669 ; Beg. Lib. A. 1853, 
" Subject to f. 1526.) And orders are made vesting mortgaged 
redemption." estate, subject to the equity of r/edc^mption. {Be 
BodeUf 1 De Gez, M^c. k Gor. 57 ; 8. C.^ 16 
"Without .Ju^. ^9.) Aud in a specific performance suit, 
tothird^par- 00 Order directing a party to execute a deed in the 
^^^'' place of the donee of a power to jpintuire, the donee 

being declared ^ refusing tru9^e, has beqn made 
** without prejudice to .any question .as to the vali- 
dity against any perspn or persons other than the 
£arl of if,' (tihe refusing party) of the jointure in 
the pleadings mentioned." {WeHesley v. Wellesley, 
4 De Ge?, Mac. & Gpr. 637 ; S, C, 22 L. J., N. 
.8., Ch. 966.) 
Retiring and In a cftsc wbcrc -an order was pi^d.e under the 
te?. ^ "^" Trustee Apt, 1850, appointing new trustees in the 
place of retiring trustees and of a lunatic lirustee, 
and vesting the trust estate in such new trustees, 
the Lord Chancellor (Lprd Truro) directed the 
order to be entitled bc^h in Chancery and in 
.lunacy. {Be J)amdsonf 20 L. J., N. S., Cb. 
644.) 
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As to the effect of Testing orders in favour of KJJ^^ct. 
new and continuing trustees with regard to the 
severance of the joint tenancy, see Smith v. Smith 
(^ante, p. 77). 



Stamp Jhnty. 
(1862.) XIII. That every order to be made aii orders 

'' made under 

under tiie Trustee Act, 1860, or this act, which ?^»*~ ^ct, 

' ' ' , 1850, or thlB 

shall have the effect of a conveyance or assifi^i- ^* *» ^, 

J <3 chargeable 

ment of any lands, [or a transfer of any such J^^^^g^JJ^ 
stock as can only be transferred by stamped ^f S^ey^*** 
deed,] shall be chargeable witii the like amount *°^' 
of stamp duty as it would have been chargeable 
with if it had been a deed executed by the 
person or persons seised or possessed of such 
lands, or entitled to such stock ; and every such 
order shall be duly stamped for denoting the 
payment of the«aid duty. 



Where, through a mortgagee's lunacy, the costs Lunatic 
of proceedings under this act are cast upon the ™®"*****' 
lunatic's estate, as .pointed out (ante, p. 34), auch 
costs do not include the stamp duty under this sec- 
tion, which jBp^ust he paid by the mortgagor. {Me 
Thomas, 22 L. J^ N. S., Ch. 858 ; Re Biddk, 23 
L, J., N. S., Ch. 23.) 
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Vesting Orders affecting Stock. 

Orders vesting the Right to transfer Stock or 
receive Dividends on the Appointment of 
New Trustees, 

Power to (1850.) XXXV. And be it enacted, that it 

court to vest 

light to 8ue shall be lawful for the said Court of Chancery, 

atlawinnew •'^ 

tnuteee. upou making any order tor appointing a new 
trustee or new trustees, either by the same or 
by any subsequent order to vest the right to 
call for a transfer of any stock subject to the 
trust, or to receive the dividends or income 
thereof, [or to sue for or recover any chose in 
action, subject to the trust, or any interest in re- 
spect thereof,] in the person or persons who upon 
the appointment shall be the trustee or trustees. 

Old trustees (1850.) XXXVI. And be it enacted, that 

not to be dis- . 

charged ftom any such [appointment by the court of new 
trustees, and any such conveyance, assignment, 
or] transfer as aforesaid, shall operate no further 
or otherwise as a discharge to any former or 
continuing trustee than an appointment of new 
trustees under any power for that purpose con- 
tained in any instrument would have done. 
Power to ap- (1852.) VIII. That when any person is or 
trustees In shall bc lointly or solely [seised or possessed of 

lieu of per- J ./ J l r 

sons con- any lands or] entitled to any stock upon any 
felony. trust, and such person has been or shall be 
convicted of felony, it shall be lawful for the 
Court of Chancery, upon proof of such con- 
viction, to appoint any person to be a trustee 
in the place of such convict, and to make an 
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order for vesting [such lands, or] the right to 
transfer such stock, and to receive the dividends 
or income thereof, in such person to be so ap- 
pointed trustee ; [and such order shall have the 
same effect as to landif} as if the convict trustee 
had been free from any disability, and had duly 
executed a conveyance or assignment of his 
estate and interest in the same.] 



With reference to the phrase, " right to call for a conatruction 

o « 1 •! 1 . rfcB' /» « of section 35. 

transfer of stock,' used in sect. 85, see sect. 6 of 
the Act of 1852 {post, pp. 126, 128). 

An order may he made vesting the right to Scope of the 
transfer stock, upon the appointment of new trus- 
tees under this act, although there may be nothing 
in the case preventing the transfer from being made 
in the ordinary way. {Re Manning^s Trusty Kay, 
App. xxviii.) 

In reference to the persons to be served upon Service of 

,..«.. o petition. 

an application for the appointment of new trustees 
and a vesting order in their favour, see antey pp. 27 
et seq. 

See Me Harrison* s Tnut (antey p. 54), as to a Breach of 
vesting order where a breach of trust has occurred. '^ * 



Orders vesting Might to transfer Stock to which 
Lunatic TrusteeSy MortgageeSy or Personal 
Mepresentatives are entitledy or to receive 
the Dividends of such Stock. 

(1850.) V, And be it enacted, that when any Lord chan- 

!• r T'liii-i cellormay 

lunatic or person of unsoimd mind shall be tnuuferatock 
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of innatie solelv entitle^ to any stock [or to any chose in 
mortgageet. Bction J upoiji any trust or by way of mortgage, 
it shall be lawful for iif^e Lord Chancellor, in- 
trusted as ,aforesai4^ to make an order vesting 
ux any person or persons the right to transfer 
such ^ck, or to receive the dividends or in- 
come thereof; [or to sue for axtd recover such 
chose in action, or any interest in respecst 
thereof;] and when any person or persons shall 
be entitled jointly with any lunatic or person of 
unsound mind to any stock [or chose in action] 
upon any trust or by way of mortgage, it shall 
be lawful for the said Lord Chancellor to make 
an order vesting the right to transfer such stock, 
or to receive the dividends or income thereof, 
[or to sue for and recover such chose in action,] 
or any interest in respect thereof, either in such 
person or persons so jointly entitled as afore- 
said, or in such last-mentioned person or persons 
together with any other person or persons the 
said Lord Chancellor may appoint. 
Powerto (1860.) VI. And be it enacted, that when any 

stock of de- stock shall be standing in the name of any de- 
ceased per- J , , . .. • 
son. ceased person whose personal representative is 

a lunatic or person of unsound mind, [or when 
any chose in action shall be vested in any lunatic 
or person of unsound mind as the personal re- 
presentative of a deceased person,] it shall be 
lawftd for the Lord Chancellor, intrusted as 
aforesaid, to make an ord^r vesting the right to 
transfer such stock, or to receive the dividends 
or income thereof [or to sue for and recover 
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such chose in action, or any interest in respect 
thereof,] in any person or persons he may 
appoint. 

It was decided, upon an application for a vesting senrice. 
order under sect. 5, that the committee of the 
lunatic trustee must be served. (^Re Saumarez, 26 * 
L. J., N. 8., Ch. 575.) 

With regard to the sale or mortgage of stock, in Lunatic be- 
which a lunatic is beneficially interested, see 16 &c terested. 
17 Vict. c. 70, ss. 120, 123, and 140-145. 



Orders vesting the Might to transfer Stock to 
which Infant Trustee is entitled, or to re- 
ceive the Dividends of such Stock, 

(1862.) III. That when any infant shall be Power to 

'' make an 

solely entitled to any stock upon any trust, itj^j^^rthe 
shall be lawful for the Court of Chancery to JJ^iJ^^^^ ^^ 
make an order vesting in any person or persons ^^^^ ^ 

o J r r name of an 

the right to transfer such stock, or to receive ^J*°**™*- 
the dividends or income thereof; and when any 
infant shall be entitled jointly with any other 
person or persons to any stock upon any trust, 
it shall be lawful for the said court to make an 
order vesting the right to transfer such stock, 
or to receive the dividends or income thereof, 
either in the person or persons jointly entitled 
with the infant, or in him or them together with 
any other person or persons liie said court may 
appoint. 
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Object of Sect. 3 of the Act of 1852 makes provision for 

the difficulty vhich arose in Cramer v. Cramer 
(5 De G. & 8m. 312 ; 8. C, 16 Jur. 831), where 
stock stood in the name of an infant trustee, and, 
there being no provision meeting the case in the 
Act of 1850, the court was unable to make a vesting 
• order. The infant was out of the jurisdiction, but, 
in the absence of any power to make an order in 
the case of an infant trustee of stock, the court 
thought that the fact of his being out of the juris- 
diction did not authorize the making of an order. 

Advance- A man transferred stock into the name of him- 

self, his wife and infant child. Upon his filing a 
bill, nine years afterwards, alleging that in trans- 
ferring the stock he did not intend to make an ad- 
vancement or to part with the control over it, the 
infant child was declared a trustee for the father, 
and an order under sect. 3 of the Act of 1852 was 
made. (Devoy v. Devoy, 3 Jur., N. S., 79. And 
see He CollinsoUy ante, p. 15.) 



ment. 



Orders vesting Might to transfer Stock to which 
Trustees or Personal Representatives out of 
the Jurisdiction, or who cannot be found, are 
entitled, or to receive the Dividends of such 
Stock. 

When trus- (I860.) XXII. And be it enacted, that when 

tees of stock ^ ^ • • • j 

r^tadictio ^^y person or persons shall be jointly entitled 
with any person out of the jurisdiction of the 
Court of Chancery, or who cannot be found, or 
concerning whom it shall be uncertain whether 
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he be living or dead, to any stock [or chose in 
action] upon any trust, it shall be lawful for the 
said court to make an order vesting the right to 
transfer such stock, or to receive the dividends 
or income thereof, [or to sue for or recover 
such chose in action, or any interest in respect 
thereof,] either in such person or persons so 
jointly entitled as aforesaid, or in such last- 
mentioned person or persons together with any 
person or persons the said court may appoint; 
and when any sole trustee of any stock [or 
chose in action] shall be out of the jurisdiction 
of the said court, or cannot be found, or it shall 
be uncertain whether he be living or dead, it 
shall be lawful for the said court to make an 
order vesting the right to transfer such stock, 
or to receive the dividends or income thereof, 
[or to sue for and recover such chose in action, 
or any interest in respect thereof,] in any person 
or persons the said court may appoint. 

(1850.) XXV. And be it enacted, that when when stock 
any stock shall be standing in the sole name of the name of a 

, deceased 

a deceased person, and his or her personal re- person, 
presentatives shall be out of the jurisdiction of 
the Court of Chancery, or cannot be found, or 
it shall be uncertain whether such personal re- 
presentative be living or dead, [or such per- 
sonal representative shall neglect or refuse to 
transfer such stock, or receive the dividends or 
income thereof, according to the direction of 
the person absolutely entitled thereto, for the 
space of twenty-eight days next after a request 
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■m writixig for that purpose shaU have been 
made to him by the person entitled as afore- 
said J it shall be lawful for the Court of Chan- 
cery to make an order vesting the right to 
transfer such stock, or to receive the dividends 
or income thereof, in any person or persons 
whom the said court may appoint. 



What cases The husband, who was out of the jurisdiction, of 
sections. ^ ^^ executrix was held to be a trustee within sect. 
22. (Be Bennmn, 2 De G., Mac. & G. 900 ; 
8. C.y 22 L. J., N. S., Ch. 180.) The case of a 
lunatic trustee out of the jurisdiction is a case in 
which an order under this act should be made in 
lunacy, not in Chancery. (Cramer v. Cramer^ 5 
J)e G. & Sm. 312 ; S. C, 16 Jur. 881, per Vice- 
iChanceJlor Parker.) 
Case omitted. The case where uncertainty prevails as to who, 
of two or more trustees of stocky was the survivor, 
appears to be a case omitted by the act. Thus, in 
Jte Randall (1 Drew. 401), the Master found that 
two persons, A. and B., were trustees of a sum of 
Long Annuities standing in their names, and in the 
name of another, deceased ; that it was uncertain 
whether B. was living or dead, and that he was a 
trustee within the Trustee Act, 1850 ; and he cer- 
tified that the petitioners were entitled to an order 
directing the proper oifficer of the bank to transfer 
or to join with A. in transferring the stock to new 
trustees. Upon this certificate an order was made 
vesting the right to transfer in A. alone. Before 
the order was completed, A. died. A motion was 
then made for an order, under sect. 22, on the 



Trustees, ^c, out of the Jurisdiction. 117 

assumption that, by the Master's findings B. was 
sole trustee, and it was uncertain whether he was 
living or dead. Vice-Chanoellor Kindersley was 
of opinion that the case was not within the act« 
His Honor said, that the term ''sole trustee'' 
meant a person originally a sole trustee or one who 
had become sole trustee by surviving ; as the mat- 
ter stood, he could not predicate that of B., as it 
appeared by the Master's certificate, that, at least 
some time ago, it was uncertain whether B. was 
living or dead. 

The court is not authorized by the Trustee Acts Remorai of 
to remove a trustee merely because he is out of the 
jurisdiction. (Re Mais, 21 L. J., N. 8., Ch. 875 ; 
8. C, 16 Jur. 608.) 

See, with reference to the personalty of a married Married 
woman falling within 20 & 21 Vict. c. 67, post, ''^°^- 
p. 123. 

And with regard to stock of which a lunatic Lunatic b»- 

• i* . /» -1 • • j» a' • t- ^ • 1 neficially Jn- 

residmg out of the jurisdiction is beneficial owner, terested. 
see 16 & 17 Vict. c. 70, s. 141, et seq. 



Orders vesting Right to trojisfer Stock of 
Persons disobeying Order to transfer, or 
of Trustees or Personal Representatives 
reusing to tranter, or to receive the Divi- 
dends of such Stock, 

(1852.) IV. That where any person shall on neglect 

\ /. /. X 1 . totransfer 

neglect or rerase to transfer any stock, or to stock for 
receive the dividends or income thereof, [or to d*y». order 

. , may be made 

sue for or recover any chose m action, or any jesting right 

•^ f J to transfer in 
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luch person interest in respect thereof,] for the space of 

as the court • i i /» j /» av 

shall appoint, twenty-cignt days next after an order oi the 
Court of Chancery for that purpose shall have 
been served upon him, it shall be lawful for the 
Court of Chancery to make an order vesting 
all the right of such person to transfer such 
stocky or to receive the dividends or income 
thereof, [or to sue for and recover such chose 
in action, or any interest in respect thereof,] in 
such person or persons as the said court may 
appo4 

whentruBtee (1850.) XXIII. And be it cuactcd, that whcre 

of stock re- _ ^ -i r i • • n 

ftises to any sole trustee oi any stock [or chose m action] 
shall neglect or rehise to transfer such stock, or 
to receive the dividends or income thereof, [or 
to sue for or recover such chose in action, or 
any interest in respect thereof,] according to 
the direction of the person absolutely entitled 
thereto, for the space of twenty-eight days next 
after a request in writing for that purpose shall 
have been made to him by the person absolutely 
entitled thereto, it shall be lawful for the Court 
of Chancery to make an order vesting the sole 
right to transfer such stock, or to receive the 
dividends or income thereof, [or to sue for and 
recover such chose in action, or any interest in 
respect thereof,] in such person or persons as 
the said court may appoint. 

When one of ( 1 860. ) XXIV. And bc it enacted, that where 

several trus- 
tees of stock any one of the trustees of any stock [or chose 

refuses to , •' . n 

transferor in actiou] shall nefflcct or refuse to transfer 

receiyeand i • 

w o^" such stock, or to receive the dividends or in- 

diTidenda. ' 
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come thereof, [or to sue for or recover such 
chose in action] according to the directions of 
the person absolutely entitled thereto, for the 
space of twenty-eight days next after a request 
in writing for that purpose shall have been made 
to him or her by such person, it shall be law- 
ful for the Court of Chancery to make an order 
vesting the right to transfer such stock, or to 
receive the dividends or income thereof, [or to 
sue for and recover such chose in action,] in the 
other trustee or trustees of the said stock, [or 
chose in action,] or in any person or persons 
whom the said court may appoint jointly with 
such other trustee or trustees. 

(1850.) XXV. And be it enacted, that when stock 
when any stock shall be standing in the sole the name of 

_ , _ a deceased 

name of a deceased person, and his or her [per- person. 
sonal representative shall be out of the juris- 
diction of the Court of Chancery, or cannot be 
found, or it shall be uncertain whether such 
personal representative be living or dead, or 
such] personal representative shall neglect or 
refuse to transfer such stock, or receive the di- 
vidends or income thereof, according to the di- 
rection of the person absolutely entitled thereto, 
for the space of twenty-eight days next after a 
request in writing for that purpose shall have 
been made to him by the person entitled as 
aforesaid, it shall be lawful for the Court of 
Chancery to make an order vesting the right to 
transfer such stock, or to receive the dividends 
or income thereof, in any person or persons 
wl^om the said court may appoint. 
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On ifte neg- (1852.) V* When any stock shall be standing 
cutor, similar Jn the sole name of a deceased person, and his 

order may be ^ ' ' 

"»^"* personal representative shall refiise or neglect 
to transfer such stock or receive the dividends 
or income thereof for the space of twenty-eight 
days next after an order of the Court of Chan- 
cery for that purpose shall have been served 
upon him, it shall be lawful for the Court of 
Chancery to make an order vesting the right 
to transfer such stock, or to receive the divi- 
dends or income thereof, in any person or per- 
sons whom the said court may appoint. 



Trustees re- Prior to the enactment contained in sect. 4 of 

compfy with the Act of 1852, the case of a trustee refusing to 

°' *'' comply with an order of the court to transfer stock 

was not T^ithin the Trastee Act, 1850. (Macken^ 

zie V. Maekenzfe, 5 De G. & Sm. 333 ; 8. C, 16 

Jrir. 723.) 

Scope of sect. Notwithstanding the use of the word *' sole trus* 

tee/' in sect. 23, it has been held to apply to the 

case of several trustees, where all neglect or refuse 

to transfer. (Be Hdrtnall, 5 De G. & Sm^ 111 ; 

Putuwdivi- 8. C, 21 L. J., N. 8., Ch. 384 ; 16 Jur. 33.) It 

has also been determined by the same case that^ 

under that section^ an order vesting the right to 

receive the dividends can only be made in respect of 

dividends already accrued. (Ibid,) 

vrho is "ab- Where a transfer of the trust fund was required, 

lolutelyen- n t'n n t • i 

titled." the tenant for life of the fund is not a pefson " ab- 
solutely entitled " within the meaining of those of the 
foregoing sections which make use of that expres- 
sion* (Ex parte Rmsell, 1 Sim., N. S., 404 ; MaC' 
kenzie v. Mackenzie^ 16 Jar. 723.) But persom^ 
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who have been duly appointed new trustees are 
within the phrase, and upon a refusal to comply 
with their direction an order will be made. (JKc 
parte Russell, ubi sup. ; Re Baxter, 2 Sim. & Giff. 
App. V.) And where an application is limited to 
requiring an order relating to dividends only, the 
direction of the tenant for life is sufficient. (Re 
Martnall, ubi sup. ; and see Mackenzie v. Mac^ 
kenzie, 16 Jur. 724.) 

An order will be made against a trustee refusing Service, 
to transfer stock without service of the petition upon 
him. (Re Baxter, ubi sup.) 



Provisions having reference generally to Vesting 
Orders affecting Stock. 

Directing the Officer of a Company to transfer 
orjoinintramferriuff. 

(1850.) XX. And be it enacted, [that in Power to 

. appoint a 

every case where the Lord Chancellor, intrusted pe^on to 

•' , convey in 

as aforesaid, or the Court of Chancery, shall certain eases. 
under the provisions of this act, be enabled to 
make an order having the effect of a convey- 
ance or assignment of any lands, or having the 
effect of a release or disposition of the contin- 
gent right of any person or persons, bom or 
unborn, it shall also be lawful for the Lord 
Chancellor, intrusted as aforesaid, or the Court 
of Chancery, as the case may be, should it be 
deemed more convenient, to make an order 
appointing a person to convey or assign such 

G 
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lands, or release or dispose of such contingent 
right; and the conveyance or assignment, or 
release or disposition, of the person so ap- 
pointed, shall, when in conformity with the 
terms of the order by which he is appointed, 
have the same effect, in conveying or assigning 
the lands, or releasing or disposing of the con- 
tingent right, as an order of the Lord Chan- 
cellor, intrusted as aforesaid, or the Court of 
Chancery, would in the particular case have 
had imder the provisions of this act ; and] in 
every case where the Lord Qhancellor, in- 
trusted as aforesaid, or the Court of Chancery, 
shall, under the provisions of this Act, be en- 
abled to make an order vesting in any person 
or persons the right to transfer any stock trans- 
ferable in the books of the governor and com- 
pany of the Bank of England, or of any other 
company or society established or to be esta- 
blished, it shall also be lawful for the Lord 
Chancellor, intrusted as aforesaid, or the Court 
of Chancery, if it be deemed more convenient, 
to make an order directing the secretary, deputy 
secretary, or accountant-general for the time 
being of the governor and company of the 
Bank of England, or any officer of such other 
company or society, at once to transfer or join 
in transferring the stock to the person or per- 
sons to be named in the order; and this act 
shall be a full and complete indemnity and dis- 
charge to the governor and company of the 
Bank of England, and all other companies or 
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societies and their oflScers and servants, for all 
acts done or permitted to be done pursuant 
thereto. 



' If an order under sect. 20 directs the officer of Power of 
the Bank of England alone to make a transfer, the 
necessity for any power of attorney does not arise. 
A saving of expense is therefore effected by pursu- 
ing this plan. (Set. Dec. 416.) 

The provisions (already noticed, ante^ p. 94), Married 
contained in the 9l8t section of the Fines and revenionary 
Recoveries Act, which enable, in certain cases, a pCTsonai^ 
married woman acting alone to convey her real ****^' 
estate, will, after the 31st December, 1857, extend 
also to such interests in personal estate and to such 
powers as may be disposed of, released or extin- 
guished by virtue of " the act to enable married 
women to dispose of reversionary interests in per- 
sonal estate." (20 & 21 Vict. c. 57, s. 2.) What 
these interests and powers are, must be gathered 
from sect. 1, which is as follows : — "After the 31st 
of December, 1857, it shall be lawful for every mar- 
ried woman by deed to dispose of every future or 
reversionary interest, whether vested or contingent, 
of such married woman, or her husband in her 
right, in any personal estate whatsoever, to which 
she shall be entitled under any instrument made 
aAer the said 31st day of December, 1857 (except 
such a settlement as after mentioned), and also to 
release or extinguish any power which may be 
Tested in, or limited or reserved to her in regard to 
any such personal estate, as fully and effectually 
as she could do if she were tifenie sole^ and also to 
release and extinguish her right or equity to a set- 

g2 
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tlement out of any personal estate to which she or 
her husband in her right may be entitled in posses- 
sion under any such instrument as aforesaid^ save 
and except that no such disposition, release or ex- 
tinguishment shall be valid, unless the husband 
concur in the deed by which the same shall be 
effected, nor unless the deed be acknowledged by 
her as hereinafter directed (a): provided always, 
that nothing herein contained shall extend to any 
reversionary interest to which she shall become 
entitled by virtue of any deed, will or instrument 
by which she shall be restrained from alienating or 
affecting the same/' By the drd section powers 
given by the act are not to interfere with any other 
powers which may be reserved to the married 
woman ; and by sect. 4 the powers given by the 
act are not to enable the married woman to dispose 
of interest in personal estate settled upon her by 
settlement, or agreement for settlement, made on 
the occasion of marriage. 



Orders and their Effect, 
Effect of an (I860). XXVI. And be it enacted, that 

order vesting ^ ^ ^ 

ri huo^ v^rhere any order shall have been made under 

•iSk!" *^y ^^ *^® provisions of this act vesting the 

right to any stock in any person or persons 



(a) This saving clause must be taken, it is presumed, to 
be subject to the second section, already referred to, under 
which the provisions of the statute of WilL 4, for dispensing 
with the concurrence of the husband, are extended to the 
act of Vict 
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appointed by the Lord Chancellor, intrusted as 
aforesaid, or the Court of Chancery, such legal 
right shall vest accordingly, and thereupon the 
person or persons so appointed are hereby au- 
thorized and empowered to execute all deeds 
and powers of attorney, and to perform all acts 
relating to the transfer of such stock into his or 
their own name or names or otherwise, or re- 
lating to the receipt of the dividends thereof, 
to the extent and in conformity with the terms 
of such order ; and the Bank of England, and 
all companies and associations whatever and 
all persons shall be equally bound and com- 
pellable to comply with the requisitions of such 
person or persons so appointed as aforesaid, to 
the extent and in conformity with the terms of 
such order as the said Bank of England, or 
such companies, associations, or persons, would 
have been bound and compellable to comply 
with the requisitions of the person in whose 
place such appointment shall have been made, 
and shall be equally indemnified in complying 
with the requisition of such person or persons 
so appointed as they would have been indem- 
nified in complying with the requisition of the 
person in whose place such appointment shall 
have been made; and after notice in writing 
of any such order of the Lord Chancellor, in- 
trusted as aforesaid, or of the Court of Chan- 
cery, concerning any stock, shall have been 
given, it shall not be lawftil for the Bank of 
England, or any company or association what- 
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ev€r, or any person having received such no- 
tice, to act upon the requisition of the person 
in whose place an appointment shall have been 
made in any matter whatever relating to the 
transfer of such stock, or the payment of the 
dividends or produce thereof. 
Power to (1850.) XXXI. And be it enacted, that it 

t^nsVw^e shall be lawful for the Lord Chancellor, in- 
transfer Stock trusted as aforcsaid, or the Court of Chancery, 
cised. to make declarations and give directions con- 

cerning the manner in which the right to any 
stock [or chose in action] vested under the 
provisions of this act shall be exercised ; and 
thereupon the person or persons in whom such 
right shall be vested shall be compellable to 
obey such directions and declarations by the 
same process as that by which other orders 
under this act are enforced. 
Bank of (1862.) VI. When any order being or pur- 

S2lSSie??o porting to be under this act, or under the 
SKA^ Trustee Act, 1860, shaU be made by the Lord 
Chancellor intrusted as aforesaid, or by the 
Court of Chancery, vesting the right to any 
stock, or vesting the right to transfer any stock, 
or vesting the right to call for the transfer of 
any stock, in any person or persons, in every 
such case the legal right to transfer such stock 
shall vest accordingly ; and the person or per- 
sons so appointed shall be authorized and em- 
powered to execute all deeds and powers of 
attorney, and to perform all acts relating to the 
transfer of such stock into his or their own 
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name or names^ or otherwise, to the extent and 
in conformity with the terms of the order; and 
the Bank of England, and all companies and 
associations whatever, and all persons, shall be 
equally bound and compellable to comply with 
the requisitions of such person or persons so 
appointed as aforesaid, to the extent and in 
conformity with the terms of such order, as the 
said Bank of England, or such companies, asso- 
ciations, or persons would have been bound 
and compellable to comply with the requisitions 
of the person in whose place such appointment 
shall have been made. 

(1852.) VII. That every order made or to indemnity to 
be made, being or purporting to be made under companie» so 
this or the Trustee Act, 1850, by the Lord 
Chancellor intrusted as aforesaid, or by the 
Court of Chancery, and duly passed and enr 
tered, shall be a complete indemnity to the 
Bank of England, and all companies and asso- 
ciations whatsoever, and all persons, for any 
act done pursuant thereto ; and it shall not be 
necessary for the Bank of England, or such 
company or association, or person, to inquire 
concerning the propriety of such order, or 
whether the Lord Chancellor, intrusted as 
aforesaid, or the Court of Chancery, had juris- 
diction to make the same. 



It is said that, where orders are to be acted Form of 
upon by the Bank of England, the order should ^ 
contain a preliminary statement of the facts bring- 
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ing the case within the act ; the Bank having been 
advised to require its insertion, and the coart con- 
curring in that view. (Set. Dec. 414.) And with 
reference to the forms of orders generally, see Set. 
Dec. 415-6. 

An order vesting the right to receive dividends, 
upon the refusal of a trustee to receive them, can 
only be made in respect of dividends already ac- 
crued. (Re Sartnall, 5 De G. & Sm. Ill; 
S. a, 21 L. J., N. S., Ch. 384.) 
Right " to Sect. 6 of the Act of 1852 was rendered necessary 
tnmifer/' to be passed through the diversity of expression 
*°* which prevails in the sections of the Act of 1850 

applicable to orders in the case of stock. Prior to 
the enactment of this section it was held, that, 
under section 35 of the Act of 1850, the right ** to 
call for a transfer" only, and not the right to trans- 
fer, could be conferred by a vesting order made 
thereunder. (Me Smyths 4 De G. & Sm. 499; 
S. a, 20 L. J., N. S., Ch. 255 ; 15 Jur. 644.) 
As sect. 6 provides that the Bank, &c. shall comply 
with the requisitions of the persons appointed as 
therein mentioned, to the extent of the terms of the 
order, the practice is to state in the order how the 
right vested is to be exercised. (Ite Hutchinson^ 
Set. Dec. 411 ; Me Lonsdale^ ibid, 412.) 
Reversionary With reference to the personal property of mar- 
manied^ Tied womcu falling within the 20 & 21 Vict. c. 57, 
^"°""- see ante, p. 123. 



Stamp Duty. 
All orders (1852.) XIII. That cvcry order to be made 
Trustee Act, undcr the Trustee Act, 1860, or this act, which 

1850, or this ' ' 
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shall have the effect of [a conveyance or assign- act, to im 
ment of any lands, or] a transfer of any such with the 
stock as can only be transferred by stamped duty u 

^ . . deeds of 

deed, shall be chargeable with the like amount conveyance. 
of stamp duty as it would have been chargeable 
with if it had been a deed executed by the 
person or persons [seised or possessed of such 
lands, or] entitled to such stock; and every 
such order shall be duly stamped for denoting 
the payment of the said duty. 



See the cases decided upon this section in cases Mortgages. 
of mortgages of real estate, antCy p. 109. 



Vesting Orders affecting Choses in 

Action. 

Orders vesting Right to sue for Chose in Action 
or Interest thereof on the Appointment of 
New Trustees. 

(1850.) XXXV. And be it enacted, that it^o^to 
shall be lawful for tlie said Court of Chancery, right to sue 
upon makmg any order tor appointing a new trustees. 
trustee or new trustees, either by the same or 
by any subsequent order to vest the right [to 
call for a transfer of any stock subject to the 
trust, or to receive the dividends or income 
thereof, or] to sue for or recover any chose in 
action, subject to the trust, or any interest in re- 
spect thereof, in the person or persons who upon 
the appointment shall be the trustee or trustees. 

g5 
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SeopaoftlM 
seenon. 



Senrioeof 

p0tMI(Mft« 



Breach of 
tnut. 



With reference to the cases in which an order 
will he made under sect. 35, see Be Manning's 
Trusty ante, p. 111. 

In reference to the persons to be served upon an 
application for the appointment of new trustee^ and 
a vesting order in their favour, see ante^ pp. 27 et seq. 

Where a breach of trust has occurred, see Re 
Harrison^ s Trust, ante, p. 54. 



Lord Chan- 



Orders vesting Right to sue for Choses in Action 
or Interest in respect thereof, to which 
Lunatic Trustees, Mortgagees, or Personal 
Representatives are entitled, 

(1860.) V. And be it enacted, that when any 
tran/fe?^^ lunatic OF person of unsound nnnd shall be 
lunatic trua- solcly entitled [to any stock or] to any chose 
mortgagees, in action upon any trust or by way of mortgage, 
it shall be lawful for the Lord Chancellor, in- 
trusted as aforesaid, to make an order vesting 
in any person or persons the right [to transfer 
such stock, or to receive the dividends or in- 
come thereof, or] to sue for and recover such 
chose in action, or any interest in respect 
thereof; and when any person or persons shall 
be entitled jointly with any lunatic or person 
of unsound mind to any [stock or] chose in 
action upon any trust or by way of mortgage, 
it shall be lawful for the said Lord Chancellor 
to make an order vesting the right [to transfer 
such stock, or to receive the dividends or in- 
come thereof, or] to sue for and recover such 
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chose in action, or any interest in respect 
thereof, either in such person or persons so 
jointly entitled as aforesaid, or in such last- 
mentioned person or persons together with any 
other person or persons the said Lord Chan- 
^ cellor may appoint. 

(1850.) VI. And be it enacted, that [whenP^«to 
any stock shall be standing in the name of any ^l^^ 
deceased person whose personal representative p«"®°- 
is a lunatic or person of unsoimd mind, or] 
when any chose in action shall be vested in any 
lunatic or person of unsound mind as the per- 
sonal representative of a deceased person, it 
shall be lawful for the Lord Chancellor, in- 
trusted as aforesaid, to make an order vesting 
the right [to transfer such stock, or to receive 
the dividends or income thereof, or] to sue for 
and recover such chose in action, or any interest 
in respect thereof, in any person or persons he 
may appoint. 

It was decided, upon an application for a vesting senriM. 
order under sect. 5, that the committee of the 
lunatic trustee must be served. {Re Saumarez, 
25 L. J., N. S., Ch. 575.) 



Orders vesting Right to sue for Chose in Action 
or the Interest thereof to which Trustees out of 
the Jurisdiction or who cannot be found are 
entitled, 

(1850.) XXII. And be it enacted, that when whentm*- 

. • 1 teeiof«tock 

any person or persons shall be jomtly entitled J^i^^ir 



132 Vesting Orders {Choses in Action). 

with any person out of the jurisdiction of the 
Court of Chancery, or who cannot be found, 
or concerning whom it shall be uncertain whe- 
ther he be living or dead, to any [stock or] chose 
in action upon any trust, it shall be lawful for 
the said court to make an order vesting the« 
right [to transfer such stock, or to receive the 
dividends or income thereof, or] to sue for or 
recover such chose in action, or any interest in 
respect thereof, either in such person or persons 
so jointly entitled as aforesaid, or in such last- 
mentioned person or persons together with any 
person or persons the said court may appoint ; 
and when any sole trustee of any [stock or] 
chose in action shall be out of the jurisdiction 
of the said court, or cannot be found, or it 
shall be uncertain whether he be living or dead, 
it shall be lawful for the said court to make an 
order vesting the right [to transfer such stock, 
or to receive the dividends or income thereof, 
or] to sue for and recover such chose in action, 
or any interest in respect thereof, in any person 
or persons the said court may appoint. 



What cases The husband of ^feme covert executrix has been 
22. '^ ' held to be a trustee within sect. 22. (^Re Denni' 
son, 2 De G., Mac. & G. 900 ; S. C, 22 L. J., 
N. S., Ch. 180.) The case of a lunatic out of the 
jurisdiction is a case in which an order under the 
act should be made in lunacy. {Cramer v. Cra- 
mer, 5 De G. & Sm. 312 ; 8. C, 16 Jur. 831, 
per Vice- Chancellor Parker.) 
Case omitted. In the case where uncertainty prevails as to 



woman. 
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which of two trustees was the stirviyor, see Me 
SandaUy ante, p. 116. 

The court is not authorized hj the Trustee Acts Removal of 
to remove a trustee merely because he is out of the 
jurisdiction. (JRe Mais, 21 L. J., N. S., Ch. 875; 
S. C, 16 Jur. 608.) 

See, with reference to the personalty of a married Married 
woman falling within 20 & 21 Vict. c. 57, ante, 
p. 123. 



Orders vesting Right to sue for Chose in Action 
or the Interest thereof of Persons disobeying 
Order to sue, or of Trustees refusing to sue, or 
to receive the Interest in respect thereof 

(1852.) IV. That where any person shall ^~«^*«**<> 
neglect or refuse [to transfer any stock, or to JJ^ent/Sght 
receive the dividends or income thereof, or] to mYy 'bJ'SSdo 
sue for or recover any chose in action, or any J^'ira^fef to 
interest in respect thereof, for the space ofUth^SSS 
twenty-eight days next after an order of the ■^^'p^*^** 
Court of Chancery for that purpose shall have 
been served upon him, it shall be lawful for the 
Court of Chancery to make an order vesting 
all the right of such person [to transfer such 
stock, or to receive the dividends or income 
thereof, or] to sue for and recover such chose 
in action, or any interest in respect thereof, in 
such person or persons as the said court may 
appo4 

(1850.) XXIII. And be it enacted, that when tnu. 
where any sole trustee of any [stock or] chose reftues to 
in action shall neglect or refuse [to transfer 
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sach stock, or to receive the dividends or iii- 
come thereof, or] to sue for or recover such 
chose in action, or any interest in respect 
thereof, according to the direction of the per- 
son absolutely entitled thereto, for the space of 
twenty-eight days next after a request in writ- 
ing for that purpose shall have been made to 
him by the person absolutely entitled thereto, 
it shall be lawful for the Court of Chancery to 
make an order vesting the sole right [to transfer 
such stock, or to receive the dividends or in- 
come thereof, or] to sue for and recover such 
chose in action, or any interest in respect there- 
of, in such person or persons as the said court 
may appoint, 
wbenoneof (1850.) XXIV. And be it enacted, that 
teea of stock whcre any one of the trustees of any [stock 
transferor or] chosc in actiou shall neglect or refuse [to 
jay over transfer such stock, or to receive the dividends 

dividends. . i /» t n 

or mcome thereof, or] to sue lor or recover 
such chose in action (a) according to the direc- 
tions of the person absolutely entitled thereto, 
for the space of twenty-eight days next after a 
request in writing for that purpose shall have 
been made to him or her by such person, it 
shall be lawful for the Count of Chancery to 
make an order vesting the right [to transfer 
such stock, or to receive the dividends or in- 
come thereof, or] to sue for and recover such 
chose in action (a), in the other trustee or trus- 

(a) It will be noticed that this aection omits the words 
" or any interest ia reject thereof." 
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tees of the said [stock or] chose in actioa, or in 
any person or persons whom the said court 
may appoint jointly with such other trustee 
or trustees. 



Prior to the enactment eontaiBed in sect. 4 of the Tnuteet 

- , _ - , - refusing to 

Act of l8o2 the case of a trustee refosmg to comply comply with 
with an order of the court was not within the 
Trustee Act^ 1850. (See Mackenzie v. Mackenzie, 
5 De G. & 8m. 338; 8. C7., 16 Jur. 723.) 

The 23rd section has heen held to apply to the Scope of sect, 
case of several trustees where all refuse to concur. 
(-Be HartnaUy 5 De G. & Sm. Ill ; 8. C, 21 L. J., 
N. 8., Ch. 384; 16 Jur. 33.) And with respect 
to interest to accrue due at a date subsequent to the 
date of the vesting order, see Re HartnaU {ibid,) 
and ante, p. 120. 

With respect to the construction of the words who is " ab- 
" according to the direction of the persons dbsih titled.'^ 
luteli/ entitled" see ante, p. 120. 

And with regard to service on the trustee re- seiYke. 
fusing to sue, see Ite Baxter, ante, p. 121. 



Provisions having reference generally to Vesting 
Orders affecting Chases in Action. 

Orders and their Effect. 

(1850.) XXVII. And be it enacted, thatE»ctof«i 

order Testing 

where any order shall been have made under ^«g*irtg>t in 

*'. achoeela 

the provisions of this act, either by the Lord mUoh. 
Chancellor, intrusted as aforesaid, or by the 
Court of Chancery, vesting the legal right to 
sue for or recover any chose in action, or any 
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interest in respect thereof, in any person or 
persons, such legal right shall vest accordingly, 
and thereupon it shall be lawful for the person 
or persons so appointed to caiTy on, commence, 
and prosecute, in his or their own name or 
names, any action, suit, or other proceeding at 
law or in equity for the recovery of such chose 
in action, in the same manner in all respects as 
the person in whose place an appointment shall 
have been made could have sued for or recovered 
such chose in action. 
Power to (1850.) XXXI. And be it enacted, that it 

tions how the shall be lawAil for the Lord Chancellor, in- 
tianafer trustcd as aforcsaid, or the Court of Chancery, 
exercised, to make declarations and give directions con- 
cerning the manner in which the right to any 
[stock or] chose in action vested under the 
provisions of this act shall be exercised; and 
thereupon the person or persons in whom such 
right shall be vested shall be compellable to 
obey such directions and declarations by the 
same process as that by which other orders 
under this act are enforced. 



Property of With reference to the personal property of mar- 
women, ried women falling within 20 & 21 Viet. c. 57, see 
ante* p. 123. 



Escheat of Trust or Mortgaged Estate. 

NooMheat (1850.) XLVI. And be it enacted, that no 
he^pon lands, stock, or chose in action vested in any 
mortgage, person upon any trust or by way of mortgage, or 
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any profits thereof, shall escheat or be forfeited 
to her Majesty, her heirs or successors, or to any 
corporation, lord or lady of a manor, or other 
person, by reason of the attainder or conviction 
for any offence of such trustee or mortgagee, 
but shall remain in such trustee or mortgagee, 
or survive to his or her co-trustee, or descend 
or vest in his or her representative, as if no 
such attainder or conviction had taken place. 

(1850.) XLVII. And be it enacted, that no- Act not to 
thins: contained in this act shall prevent the escheat or 

, /. P . n 11 1 forfeiture of 

escheat or forfeiture of any lands or personal es- beneficial in- 
tate vested in any such trustee or mortgagee, so 
far as relates to any beneficial interest therein of 
any such trustee or mortgagee, but such lands 
or personal estate, so far as relates to any such 
beneficial interest, shall be recoverable in the 
same manner as if this act had not passed. 



Decree against Absent Trustee. 
(1850.) XLIX. And be it enacted, that where court may 

, , , , makeade- 

m any suit commenced or to be commenced crec in the 
in the Court of Chancery, it shall be made to trustee. 
appear to the court by affidavit that diligent 
search and inquiry has been made after any 
person made a defendant, who is only a trustee, 
to serve him with the process of the court, and 
that he cannot be found, it shall be lawful for 
the said court to hear and determine such cause, 
and to make such absolute decree therein against 
every person who shall appear to them to be 



138 Absent Trustee. 

only a trustee, and not otherwise concerned in 
interest in the matter in question^ in such and 
the same manner as if such trustee had been 
duly served with the process of the court, and 
had appeared and filed his answer thereto, and 
had also appeared by his counsel and solicitor 
at the hearing of such cause : provided always, 
that no such decree shall bind, affect, or in any- 
wise prejudice any person against whom the 
same shall be made, without service of process 
upon him as aforesaid, his heirs, executors, or 
administrators, for or in respect of any estate, 
right, or interest which such person shall have 
at the time of making such decree, for his own 
use or benefit, or otherwise than as a trustee as 
aforesaid. 



Motion In Westhead v. Sale (3 Jar., N. S., 1209), 

under sect. . j ^i» .• i 

49. upon a motion under this section, an order was 

made directing a cause to be certified as fit for 
hearing, although one of the defendants, a trustee, 
who could not be found, had not entered an ap- 
pearance. 



( 139 ) 
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THE TRUSTEE ACT, 1850. 

13 & 14 Vict. cap. 60. 

An Act to consoUdcUe and amend the Laws relating to 
the CoTweyonce and Transfer of JReal and Personal 
Property vested in Mortgagees and Trustees. 

[5th August, 1850.] 

Whereas an act was passed in the first year of the 
reign of his late Majesty King William the Fourth, intituled 
*' An Act for Amending the Laws respecting Conveyances n g. 4, fr 
and Transfers of Estates, and Funds vested in Trustees ^ ^' *» ®- ^' 
and Mortgagees, and for enabling Courts of Equity to give 
Efiect to their Decrees and Orders in certain Cases : " and 
whereas an act was passed in the fifth year of the reign of 
his late Majesty King William the Fourth, intituled "An 4 ft 5 w. 4, 
Act for the Amendment of the Law relative to the Escheat ^' ^^' 
and Forfeiture of Real and Personal Property holden in 
Trust : " and whereas an act was passed in the second 
year of the reign of her present Majesty, intituled "An l ft 2 Vict, 
Act to remove Doubts respecting Conveyances of Estates * 
vested in Heirs and Devisees of Mortgagees : ** and whereas 
it la expedient that the provisions of the said acta should 
be consolidated and enlarged : Be it therefore enacted by 
the Queen's most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and temporal, and Com- 
mons, in this present Parliament assembled, and by the 
authority of the same, that all proceedings under the said 
acts or any of them commenced before the passing of 
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of this act may be proceeded with under the said recited 
acts, or according to the provisions of this act, as shall be 
thought expedient, and subject as aforesaid, that the said 
recited acts shall be and the same are hereby repealed : 
Provided always, that the several acts repealed by the said 
recited acts shall not be revived, and that such repeal shall 
only be on and afler this act coming into operation. {Ante, 

p. 7.) 
Interprets- II. And whereas it is expedient to define the meaning 
^^^ * in which certain words are hereafter used : it is declared 

that the several words hereinafter named are herein used 
and applied in the manner following respectively ; (that is 
to say,) 
The word " lands " shall extend to and include manors, 
messuages, tenements, and hereditaments, corporeal 
and incorporeal, of every tenure or description, what- 
ever may be the estate or interest therein : 
The word " stock " shall mean any fund, annuity, or 
security transferable in books kept by any company or 
society established or to be established, or transferable 
by deed alone, or by deed accompanied by other 
formalities, and any share or interest therein: 
The word ** seised " shall be applicable to any vested 
estate for life or of a greater description, and shall ex- 
tend to estates at law and in equity, in possession or in 
futurity, in any lands : 
The word "possessed " shall be applicable to any vested 
estate less than a life estate, at law or in equity, in 
possession or in expectancy, in any lands : 
The words " contingent right," as applied to lands, shall 
mean a contingent or executory interest, a possibility 
coupled with an interest, whether the object of the 
gift or limitation of such interest or possibility be or be 
not ascertained, also a right of entry, whether imme- 
diate or future, and whether vested or contingent : 
The words '' convey " and " conveyance," applied to 
any person, shall mean the execution by such person 
of every necessary or suitable assurance for conveying 
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or disposing to another lands whereof such person is 

seised or entitled to a contingent right, either for the 

whole estate of the person conveying or disposing, or 

for any less estate, together with the performance of 

all formalities required by law to the validity of such 

conveyance, including the acts to be performed by 

married women and tenants in tail in accordance with 

the provisions of an act passed in the fourth year of 

the reign of his late Majesty King William the Fourth, 

intituled "An Act for the Abolition of Fines and«&4W.4, 

c. 74, 
Recoveries, and the Substitution of more simple Modes 

of Assurance," and including also surrenders and other 

acts which a tenant of customary or copyhold lands can 

himself perform preparatory to or in aid of a complete 

assurance of such customary or copyhold lands : 

The words ^ assign " and " assignment " shall mean 
the execution and performance by a person of every 
necessary or suitable deed or act for assigning, sur- 
rendering, or otherwise transferring lands of which 
such person is possessed, either for the whole estate of 
the person so possessed or for any less estate : 

The word " transfer " shall mean the execution and 
performance of every deed and act by which a person 
entitled to stock can transfer such stock from himself 
to another : 

The words " Lord Chancellor " shall mean as well the 
Lord Chancellor of Great Britain as any Lord Keeper 
or Lords Commissioners of the Great Seal for the 
time being : 

The words '* Lord Chancellor of Ireland " shall mean as 
well the Lord Chancellor of Ireland as any Keeper or 
Lords Commissioners of the Great Seal of Ireland for 
the time being : 

The word " trust ^ shall not mean the duties incident 
to an estate conveyed by way of mortgage ; but, with 
this exception, the words *' trust *' and '< trustee " 
shall extend to and include implied and constructive 
trusts, and shall extend to and include cases where the 
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trustee has some beneficial estate or interest in the 
subject of the trust, and shall extend to and include 
the duties incident to the office of personal represen- 
tative of a deceased person : 

The word " lunatic " shall mean any person who 
shall have been found to be a lunatic upon a com- 
mission of inquiry in the nature of a writ de lunalico 
inguirendo : 

The expression " person of unsound mind *' shall mean 
any person, not an infant, who, not having been found 
to be a lunatic, shall be incapable fVom infirmity of 
mind to manage his own affairs : 

The word ** devisee " shall, in addition to its ordinary 
signification, mean the heir of a devisee and the de- 
visee of an heir, and generally any person claiming 
an interest in the lands of a deceased person, not as 
heir of such deceased person, but by a title dependent 
solely upon the operation of the laws concerning de- 
vise and descent : 

The word " mortgage ** shall be applicable to every 
estate, interest, or property in lands or personal estate 
which would in a court of equity be deemed merely a 
security for money : 

The word *' person " used and referred to in the mascu- 
line gender shall include a female as well as a male, 
and shall include a body corporate : 

And generally, unless the contrary shall appear from the 
context, every word importing the singular number 
only shall extend to several persons or things, and 
every word importing the plural number shall Apply 
to one person or thing, and every word importing the 
masculine gender only shall extend to a female. (See 
antet pp. 9 — 17.) 
Lord Chan- III. And be it enacted, that when any lunatic or person 
convey^ of unsound mind shall be seised or possessed of any lands 

SmSc teui- "P®" *"y **'"^* ^^ ^y ^^y °^ mortgage, it shall be lawful 

tees and for the Lord Chancellor, intrusted by virtue of the Queen's 

mortgagee!; . *^ . 

sign manual with the care of the persons and estates of 
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lunatics, to make an order that such lands be rested iu 
such person or persons in such manner and for such estate 
as he shall direct ; and the order shall have the same 
effect as if the trustee or mortgagee had been sane, and 
had duly executed a conveyance or assignment of the 
lands in the same manner for the same estate. (See ante^ 
pp. ea— 71.) 

IV. And be in enacted, that when any hinatic or person may convey 
of unsound mind shall be entitled to any contingent right in righto, 
any lands upon any trust or by way of mortgage, it shall 

be lawful for the Lord Chancellor, intrusted as aforesaid, to 
make an order wholly releasing such lands from such con- 
tingent right, or disposing' of the same to such person or 
persons as the said Lord Chancellor shall direct ; and the 
order shall have the same effect as if the trustee or mort- 
gagee had been sane, and had duly executed a deed so 
releasing or disposing of the contingent right (See anfe, 
pp. 69—71.) 

V. And be it enacted, that when any lunatic or person Lord Chon- 
of unsound mind shall be solely entitled to any stock or to transf^toek 
any chose in action upon any trust, or by way of mortgage, ^iJjJSJj*^^ 
it shall be lawful for the Lord Chancellor, intrusted as mottgagen. 
aforesaid, to make an order vesting in any person or 

persons the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
chose in action, or any interest in respect thereof; and 
when any person or persons shall be entitled jointly with 
any lunatic or person of unsound mind to any stock or 
chose in action upon any trust or by way of mortgage, it 
shall be lawful for the said Lord Chancellor to make an 
order vesting the right to transfer such stock, or to receive 
the dividends or income thereof, or to sue for and recover 
such chose in action, or any interest in respect thereof, 
either in such person or persons so jointly entitled as afore- 
said, or in such last-mentioned person or persons together 
with any other person or persons the said Lord Chancellor 
may appoint. (See ante^ pp. Ill — 13, 130.) 
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Chancery 
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infant trus- 
tees and 
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rights of 
infant trus- 
tees and 
mortgagees. 



Court of 
Chancery 
may convey 
the estate of 
a trustee out 
of the juris- 
diction of the 
court. 



VI. And be it enacted, that when any stock shall be 
standing in the name of any deceased person whose per- 
sonal representative is a lunatic or person of unsound mind, 
or when any chose in action shall be vested in any lunatic 
or person of unsound mind as the personal representative 
of a deceased person, it shall be lawful for the Lord Chan- 
cellor, intrusted as aforesaid, to make an order vesting the 
right to transfer such stock, or to receive the dividends or 
income thereof, or to sue for and recover such chose in 
action, or any interest in respect thereof, in any person or 
persons he may appoint. (See ante, pp. 112, 113.) 

VII. And be it enacted, that where any infant shall be 
seised or possessed of any lands upon any trust or by way 
of mortgage, it shall be lawful for the Court of Chancery to 
make an order vesting such lands in such person or per* 
sons in such manner and for such estate as the said court 
shall direct ; and the order shall have the same effect as if 
the infant trustee or mortgagee had been twenty-one years 
of age and had duly executed a conveyance or assignment 
of the lands in the same manner for the same estate. (See 
ante, pp. 72, 73.) 

VIII. And be it enacted, that where any infant shall be 
entitled to any contingent right in any lands upon any trust 
or by way of mortgage, it shall be lawful for the Court of 
Chancery to make an order wholly releasing such lands 
from such contingent right, or disposing of the same to 
such person or persons as the said court shall direct ; and 
the order shall have the same effect as if the infant had 
been twenty-one years of age, and had duly executed a 
deed so releasing or disposing of the contingent right. (See 
ante, pp. 72, 73.) 

IX. And be it enacted, that when any person solely 
seised or possessed of any lands upon any trust shall be out 
of the jurisdiction of the Court of Chancery, or cannot be 
found, it shall be lawful for the said court to make an 
order vesting such lands in such person or persons in such 
manner and for such estate as the said court shall direct ; 
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and the order shall have the same effect as if the trustee 
had duly executed a conveyance or assignment of the lands 
in the same manner and for the same estate. (See ante, 
pp. 73—78.) 

X. And be it enacted, that when any person or person ^^ ™J7 
shall be seised or possessed of any lands jointly with a in cases 
person out of the jurisdiction of the Court of Chancery, or gons arT'' 
who cannot be found, it shall be lawftil for the said Court to i^]||Sf jofnUy 
make an order vesting the lands in the person or persons ^^^ ?t^^" 
so jointly seised or possessed, or in such last-mentioned diction of 
person or persons together with any other person or persons, ^ * 

iu such manner and for such estate as the said court shall 
direct; and the order shall have the same effect as if the 
trustee out of the jurisdiction, or who cannot be found, 
had duly executed a conveyance or assignment of the lands 
in the same manner for the same estate. (See ante^ pp. 74 
—78.) 

XI. And be it enacted, that when any person solely Contingent 
entitled to a contingent right in any lands upon any trust trustees. 
shall be out of the jurisdiction of the Court of Chancery, or 

cannot be found, it shall be lawful for the said court to make 
an order wholly releasing such lands from Fuch contingent 
right, or disposing of the same to such person or persons as 
the said court shall direct ; and the order shall have the 
same effect as if the trustee bad duly executed a con- 
veyance so releasing or disposing of the contingent right 
(See ante^ pp. 75—78.) 

XII. And be it enacted, that when any person jointly Court may 
entitled with any other person or persons to a contingent in cases 
right in any lands upon any trust shall be out of the juris- ^Q^aie^' 

diction of the Court of Chancery, or cannot be found, it Jointly enti- 

'' tied with 

shall be lawful for the said court to make an order disposing others out of 

of the contingent right of the person out of the jurisdiction, tion of the^' 

or who cannot be found, to the person or persons so ^^^^^^q^ 

jointly entitled as aforesaid, or to such last-mentioned per- j^si^t in 

son or persons together with any other person or persons ; 

and the order shall have the same effect as if the trustee out 

of the jurisdiction, or who cannot be found, bad duly exe- 

H 
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an heir. 



Contingent 
right of un- 
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cuted a conTeyanee so releasing or disposing of the con- 
tingent right. (See antef pp. 75^78.) 

XIII. And be it enacted, that where there shall have 
been two or more persons jointly seised or possessed of 
any lands upon any trust, and it shall be uncertain which 
of such trustees was the survivor, it shall be lawful for the 
Court of Chancery to make an order vesting such lands ia 
such person or persons in such manner and for such estate 
as the said court shall direct ; and the order shall have the 
same effect as if the survivor of such trustees had duly 
executed a conveyance or assignment of the lands in the 
same manner for the same estate. {Ante, p. 86.) 

XIV. And be it enacted, that where any one or more 
person or persons shall have been seised or possessed of 
any lands upon any trust, and it shall not be known, as to 
the trustee last known to have been seised or possessed, 
whether he be living or dead, it shall be lawful for the 
Court of Chancery to make an order vesting such lands in 
such person or persons in such manner and for such estate 
as the said court shall direct ; and the order shall have the 
same effect as if the last trustee had duly executed a con- 
veyance or assignment of the lands in the same manner for 
the same estate. (See ante, pp. 74 — 78.) 

XV. And be it enacted, that when any person seised of 
any lands upon any trust shall have died intestate as to such 
lands without an heir, or shall have died and it shall not be 
known who is bis heir or devisee, it shall be lawful for the 
Court of Chancery to make an order vesting such lands ia 
such person or persons in such manner and for such estate 
as the said court shall direct ; and the order shall have the 
same effect as if the heir or devisee of such trustee had 
duly executed a conveyance of the lands in the same 
manner for the same estate. {Antef p, 87.) 

XVI. And be it enacted, that when any lands are sub- 
ject to a contingent right in an unborn person or class of 
unborn persons who upon coming into existence would ia 
respect thereof become seised or possessed of such lands 
upon any trust, it shall be lawful for the Court of Chancecy 
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to make an order which shall wholly release and discharge 
such lands from such contingent right in such unborn per- 
son or class of unhom persons, or to make an order whicli 
shall yest in any person or persons the estate or estates 
which such unborn person or class of unborn persons would 
upon coming into existence be seised or possessed of in 
such lands. (See ante, pp. 89 — 91 .) 

XVII. And be it enacted, that where any person jointly Power to 
or solely seised or possessed of any lands upon any trast place of a 
shall, after a demand by a person entitled to require a con- {^t^f 
veyance or assignment of such lands, or a duly authorized 

agent of such last-mentioned person, have stated in writing 
that he will not convey or assign the same, or shall neglect 
or refuse to convey or assign such lands for the space of 
twenty-eight days next after a proper deed for conveying or 
assigning the same shall have been tendered to him by any 
person entitled to require the same, or by a duly authorized 
agent of such last-mentioned person, it shall be lawful for 
the Court of Chancery to make an order vesting such lands 
in such person or persons in such manner and for such 
estate as the said court shall direct ; and the order shall 
have the same effect as if the trustee had duly executed a 
conveyance or assignment of the lands in the same manner 
for the same estate. (See ante, p. 81.) 

XVIII. And be it enacted, that where any person jointly Power to 
or solely entitled to a contingent right in any lands upon place of 
any trust shall, after a demand for a conveyance or release tuied^o"' 
of such contingent right by a person entitled to require the contingent 
same, or a duly authorized agent of such last-mentioned 
person, have stated in writing that he will not convey or 
release such contingent right, or shall neglect or refuse to 
convey or release such contingent right for the space of 
twenty-eight days next af^er a proper deed for conveying or 
releasing the same shall have been tendered to him by any 

person entitled to require the same, or by a duly authorized 
agent of such last-mentioned person, it shall be lawful for 
the Court of Chancery to make an order releasing or dis- 
posing of such contingent right in such manner as it shall 

H 2 
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direct ; and the order ahall ha^e the same effect as if the 
trustee so neglectiog or refusing bad duly executed a con- 
veyance ao releasing or disposing of the contingent right. 
(See ante^ pp. 81, 82.) 
Power to XIX. And be it enacted, that when any person to whom 

place of any lands have been conveyed by way of mortgage shall 
mortgagee, ^^y^ ^^^ without having entered into the possession or 
into the receipt of the rents and profits thereof, and the 
money due in respect of such mortgage shall have been 
paid to a person entitled to receive the same, or such last- 
mentioned person shall consent to an order for the recon- 
veyance of such lands, then in any of the following cases it 
shall be lawful for the Court of Chancery to make an order 
vesting such lands in such person or persons in such manner 
and for such estate as the said court shall direct; that is to say, 
When an heir or devisee of such mortgagee shall be oat 
of the jurisdiction of the Court of Chancery, or cannot 
be found : 
When an heir or devisee of such mortgagee shall, upon 
a demand by a person entitled to require a conveyance 
of such lands, or a duly authorized agent of such last- 
mentioned person, have stated in writing that he will 
not convey the same, or shall not convey the same for 
the space of twenty-eight days next after a proper deed 
for conveying such lands shall have been tendered to 
to him by a person entitled as aforesaid, or a duly 
authorized agent of such last-mentioned person : 
When it shall be uncertain which of several devisees of 

such mortgagee was the survivor : 
Wlien it shall be uncertain as to the survivor of several 
devisees of such mortgagee, or as to the heir of such 
mortgagee whether he be living or dead : 
When such mortgagee shall have died intestate as to 
such lands, and without an heir, or shall have died 
and it shall not be known who is his heir or devisee : 
And the order of the said Court of Chancery made in any 
one of the foregoing cases shall have the same effect as if 
the heir or devisee or surviving devisee, as the case may be. 
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had duly executed a conveyance or assignment of tlie lands 
in the same manner and for the same estate. (See ante, 
pp. 78—80, 84—86, 87—89.) 

XX. And be it enacted, that in every case where the Power to 
Lord Chancellor, intrusted as aforesaid, or the Court of ^^n to 
Chancery, shall, under the provisions of this act, be enabled c°^J2nawe» 
to make an order having the effect of a conveyance or 
assignment of any lands, or having the effect of a release 
or disposition of the contingent right of any person or per- 
sons, bom or unborn, it shall also be lawful for the Lord 
Chancellor, intrusted as aforesaid, or the Court of Chan- 
cery, as the case may be, should it be deemed more con- 
venient, to make an order appointing a person to con- 
vey or assign such lands, or release or dispose of such 
contingent right ; and the conveyance or assignment, or 
release or disposition, of the person so appointed, shaU, 
when in conformity with the terms of the order by which 
he is appointed, have the same effect, in conveying or as- 
signing the lands, or releasing or disposing of the contin- 
gent right, as an order of the Lord Chancellor, intrusted as 
aforesaid, or the Court of Chancery, would in the particular 
case have had under the provisions of this act ; and in 
every case where the Lord Chancellor, intrusted as afore- 
said, or the Court of Chancery, shall, under the provisions 
of this act, be enabled to make an order vesting in any 
person or persons the right to transfer any stock transfer- 
able in the books of the governor and company of the Bank 
of England, or of any other company or society established 
or to be established, it shall also be lawful for the Lord 
Chancellor, intrusted as aforesaid, or the Court of Chan- 
cery, if it be deemed more convenient, to make an order 
directing the secretary, deputy secretary, or accountant 
general for the time being of the governor and company of 
the Bank of England, or any officer of such other company 
or society, at once to transfer or join in transferring the 
stock to the person or persons to be named in the order ; 
and this act shall be a full and complete indemnity and 
discbarge to the governor and company of the Bank of 
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England, and all other companies or societies and their 

officers and servants, for all acts done or permitted to be 

done pursuant thereto. (See ante, pp. 91 — 95, 121 — 124.) 

As to lands XXI. And be it enacted, that as to any lands situated 

in Lancaster ' 

and Durham, within the diichy of Lancaster or the counties palatine of 
Lancaster or Durham, it shall be lawful for the court of 
the Duchy Chamber of Lancaster, the Court of Chancery in 
the county palatine of Lancaster, or the Court of Chancery 
io the county palatine of Durham, to make a like order in 
Ihe same cases as to any lands within the jurisdiction of the 
tame courts respectively as the Court of Chancery has 
under the provisions hereinbefore contained been enaUed 
to make concerning any lands ; and* every such order of 
the Court of the Duchy Chamber of Lancaster, the Court 
of Chancery in the county palatine of Lancaster, or the 
Court of Chancery in the county palatine of Durham^ shall, 
as to such lands, have the same effect as an order of the 
Court of Chancery : provided always, that no person who 
is anywhere within the limits of the jurisdiction of the 
High Court of Chancery shall be deemed by such local 
courts to be an absent trustee or mortgagee within the 
meaning of this act. (See ante, pp. 18, 21.) 
When tms- XXIl. And be it enacted, that when any person or per- 
out'onhT^ sons shall be jointly entitled with any person out of the 
jurisdiction, jurisdiction of the Court of Chancery, or who cannot be 
found, or concerning whom it shall be uncertain whether 
be be living or dead, to any stock or chose in action upon 
any trust, it shall be lawful for the said court to make an 
order vesting the right to transfer such stock, or to receive 
the dividends or income thereof, or to sue for or recover 
such chose in action, or any interest in respect thereof, 
either in such person or persons so jointly entitled as afore- 
said, or in such last-mentioned person or persons together 
with any person or persons the said court may appoint; 
and when any sole trustee of any stock or chose in action 
shall be out of the jurisdiction of the said court, or cannot 
be found, or it shall be uncertain whether he be living or 
dead, it shall be lawful for the said court to make an order 
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vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
chose in action, or any interest in respect thereof, in any 
person or persons the said court may appoint (See ante, 
pp. 114-.117.) 

XXII I. And be it enacted, that where any sole trustee Whentnii- 
of any stock or chose in action shall neglect or refuse to xefiises to 
transfer such stock, or to receive th^ dividends or income ^'^i^b'* 
thereof, or to sue for or recover such chose in action, or 

any interest in respect thereof, according to the direction of 
the person absolutely entitled thereto, for the space of 
twenty-eight days next after a request in writing for that 
purpose shall have been made to him by the person abso- 
lutely entitled thereto, it shall be lawful for the Court of 
Chancery to make an order vesting the sole right to transfer 
such stock, or to receive the dividends or income thereof, or 
to sue for and recover such chose in action, or any interest 
in respect thereof, in such person or persons as the said 
court may appoint. (See ante, pp. 118—121, 1S3 — 135.) 

XXIV. And be it enacted, that where any one of the When one of 

trustees of any stock or chose in action shall neglect or tees of stock 

refuse to transfer such stock, or to receive the dividends or ^^gfl^^r 

income thereof, or to sue for or recover such chose in action receive and 

pay over 
according to the directions of the person absolutely entitled dividends. 

thereto, for the space of twenty-eight days next after a 

request in writing for that purpose shall have been made to 

him or her by such person, it shall be lawful for the Court 

of Chancery to make an order vesting the right to transfer 

such stock, or to receive the dividends or income thereof, or 

to sue for and recover such chose in action, in the other 

trustee or trustees of the said stock or chose in action, or in 

any person or persons whom the said court may appoint 

jointly with such other trustee or trustees. (See ante, pp. 

118—121, 134, 135.) 

XX v. And be it enacted, that when any stock shall be When stock 

standing in the sole name of a deceased person, and his or the name of^ 

her personal representative shall be out of the jurisdiction ™Jn"®^ 

of the Court of Chancery, or cannot be found, or it shall be 
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uncertain whether such personal representative be living or 
dead, or such personal representative shall neglect or refuse 
to transfer such stock, or receive the dividends or income 
thereof, according to the direction of the person absolutely 
entitled thereto, for the space of twenty-eight days next 
after a request in writing for that purpose shall have been 
made to him by the person entitled as aforesaid, it shall be 
lawful for the Court of Chancery to make an order vesting 
the right to transfer such stock, or to receive the dividends 
or income thereof, in any person or persons whom the said 
court may appoint. (See ante, pp. 114 — 117, 119 — 121.) 
Effect of ail XXVI. And be it enacted, that where any order shall 
the legal have been made under any of the provisions of this act 
transfer vesting the right to any stock in any person or persons 
•tock. appointed by the Lord Chancellor, intrusted as aforesaid, 

or the Court of Chancery, such legal right shall vest accord- 
ingly, and thereupon the person or persons so appointed 
are hereby authorized and empowered to execute all 
deeds and powers of attorney, and to perform all acts 
relating to the transfer of such stock into his or their 
own name or names or otherwise, or relating to the receipt 
of the dividends thereof, to the extent and in conformity 
with the terms of such order ; and the Bank of England, 
and all companies and associations whatever, and all per- 
sons, shall be equally bound and compellable to comply 
with the requisitions of such person or persons so appointed 
as aforesaid, to the extent and in conformity with the terms 
of such order as the said Bank of England, or such com- 
panies, associations, or persons, would have been bound 
and compellable to comply with the requisitions of the 
person in whose place such appointment shall have been 
made, and shall be equally indemnified in complying with 
the requisition of such person or persons so appointed as 
they would have been indemnified in complying with the 
requisition of the person in whose place such appointment 
shall have been made ; and after notice in writing of any 
such order of the Lord Chancellor, intrusted as aforesaid, or 
of the Court of Chancery, concerning any stock, shall have 
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been given, it shall not be lawful for the Bank of England, 
or any company or association whatever, or any person 
having received such notice, to act upon the requisition of 
the person in whose place an appointment shall have been 
made in any matter whatever relating to the transfer of 
such stock, or the payment of the dividends or produce 
thereof. (See ante, pp. 124—128.) 

XXVIL And be it enacted, that where any order shall S^^ct of an 
have been made under the provisions of this act, either by legal right in 
the Lord Chancellor, intrusted as aforesaid, or by the Court £ctio?.^ 
of Chancery, vesting the legal right to sue for or recover 
any chose in action or any interest in respect thereof in any 
person or persons, such legal right shall vest accordingly, 
aud thereupon it shall be lawful for the person or persons 
so appointed to carry on, commence, and prosecute, in his 
or their own name or names, any action, suit, or other pro- 
ceeding at law or in equity for the recovery of such chose 
in action, in the same manner in all respects as the person 
in whose place an appointment shall have been made could 
have sued for or recovered such chose in action. (See ante^ 
pp. 135, 136.) 

XXVIII. And be it enacted, that whensoever, under Effect of an 
any of the provisions of this act, an order shall be made copyhold 
either by the Lord Chancellor, intrusted as aforesaid, or panting mj 

the Court of Chancery, vesting any copyhold or customary person to 
1 :. . J I. J u n u convey copy- 

lands in any person or persons, and such order shall be hold lands. 

made with the consent of the lord or lady of the manor 
whereof such lands are holden, then the lands shall, without 
any surrender or admittance in respect thereof, vest accord- 
ingly ; and whenever, under any of the provisions of this 
act, an order shall be made either by the Lord Chancellor, 
intrusted as aforesaid, or the Court of Chancery, appointing 
any person or persons to convey or assign any copyhold or 
customary lands, it shall be lawful for such person or 
persons to do all acts and execute all instruments for the 
purpose of completing the assurance of such lands ; and al] 
such acts and instruments so done and executed shall have 
the same effect, and every lord and lady of a manor, and 

H 5 
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every otiher person tball, sabject to the customs of the 
manor and the usual payments, be equally bound and com- 
pellable to make admittance to snch lands, and to do all 
other acts for the purpose of completing the assurance 
thereof, as if the persons in whose place an appointment 
shall have been made, being free from any disability, had 
duly done and executed sueh acts and instruments. (See 
anie, pp. 95 — 97.) 
Vhenade- XXIX. And be it enacted, that when a decree sbidl 
foTsiuV^* have been made by any court of equity directing the sale 
real estate fov of any lands for the payment of the debts of a deceased 

payment ©f ^ . , , i. ,^ , , 

debts. person, every person seised or possessed of such lands, or 

entitled to a contingent right therein as heir, or under the 
will of such deceased debtor^ shall be deemed to be so 
seised or possessed or entitled, as the case may be, upon a 
trust within the meaning of this act; and the Court of 
Chancery is hereby empowered to make an order wholly 
discharging the contingent right, under the will of such 
deceased debtor, of any unborn person. (See antef pp. 90, 
91, 98, 99.) 
Court to XXX. And be it enacted,, that where any decree shall 

parties we ^ made by any Court of Equity for the specific perform- 
landjTcom^ ance of a contract concerning any lands, or for the partition 
prised in any or exchange of any lands, or generally when any decree 
to the inter- shall be made for the conveyance or assignment of any 
soM Tin^ni. ^^T^i either in cases arising out of the doctrine of election 
or otherwise, it shall be lawful for the said court to declare 
that any of the parties to the said suit wherein such decree 
is made are trustees of such lands or any part thereof, within 
the meaning of this act, or to declare concerning the in- 
terests of unborn persons who might claim under any party 
to the said suit, or under the will or voluntary settlement 
of any person deceased who was during his lifetime a party 
to the contract or transactions concerning which such decree 
is made, that such interests of unborn persons are the 
interests of persons who upon coming into existence would 
be trustees within the meaning of this act, and thereupon 
it shall be lawful for the Lord Chancellor, intrusted as 
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aforeiaid, or the Court of Chancery, ai the caie may be, to 
make such order or orders as to the estates, rights and 
interests of such persons, bom or unborn, as the said court 
or the said Lord Chancellor might under the profisions of 
this act make concerning the estates, rights and interests 
of trustees bom or unborn. (See anit^ pp. 99 — 104.) 

XXXI. And be it enacted, that it shall be lawful for the Power to 
Lord Chancellor, intmsted as aforesaid, or the Court of tions how the 
Chancery, to make declarations and give directions con- f|.f Vtocklo "* 
coming the manner in which the right to any stock or ^ exexcued. 
chose in action vested under the provisions of this act shall 

be exercised ; and thereupon the person or persons in whom 
such right shall be vested shall be compellable to obey such 
directions and declarations by the same process as that by 
which other orders under this act are enforced. (See an/e, 
pp. 126—128, 136.) 

XXXII. And be it enacted, that whenever it shall be Power to 
expedient to appoint a new trustee or new trustees, and it order ap- 
shall be found inexpedient, difficult, or impracticable so to ^^^^f °^^ 
do without the assistance of the Court of Chancery, it shall 

be lawful for the said court of Chancery to make an order 
appointing a new tmstee or new trustees, either in substi- 
tution for or in addition to any existing tmstee or trustees. 
(See ante^ pp. 48 — 65.) 

XXXIII. And be it enacted, that the person or persons The new 
who, upon the making of such order as last aforesaid, shall have the 
be tmstee or trustees, shall have all the same rights and f^f^,^fp. 
powers as he or they would have had if appointed by decree pointed by 
in a suit duly instituted. (See antt, pp. 48 — 65.) suit. 

XXX IV. And be it enacted, that it shall be lawful for Power to 
the said Court of Chancery, upon making any order for unds in new 
appointing a new trustee or new tmstees, either by the same ^"*^^^®** 

or by any subsequent order to direct that any lands subject 
to the trust shall vest in the person or persons who upon 
the appointment shall be the tmstee or tmstees for such 
estate as the court shall direct ; and such order shall have 
the same effect as if the person or persons who before such 
order were the trustee or tmstees (if any) had duly executed 
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all proper conveyances and assignments of such lands for 

such estate. (See antCy pp. 65—^7.) 

Power to XXXV. And be it enacted, that it shall be lawful for 

right to sue the said Court of Chancery, upon making any order for 

^teeik °^ appointing a new trustee or new trustees, either by the same 

or by any subsequent order to vest the right to call for a 

transfer of any stock subject to the trust, or to receive the 

dividends or income thereof, or to sue for or recover any 

chose in action, subject to the trust, or any interest in 

respect thereof, in the person or persons who upon the 

appointment shall be the trustee or trustees. (See ante, 

pp. 110,111, 129, 130.) 

Old trustees XXXV I. And be it enacted, that any such appointment 

charged^lh>m ^J ^^® court of new trustees, and any such conveyance, as- 

liability. signment or transfer as aforesaid, shall operate no further 

or otherwise as a discharge to any former or continuing 

trustee than an appointment of new trustees under any 

power for that purpose contained in any instrument would 

have done. (See antCf pp. 48, 54, 65, 67, 110, 111.) 

Who may XXXVII. And be it enacted, that an order, under any 

APP 7- q£ ^^ hereinbefore contained provisions, for the appointment 

of a new trustee or trustees, or concerning any lands, stock 

or chose in action subject to a trust, may be made upon the 

application of any person beneficially interested in such 

lands, stock or chose in action, whether under disability or 

not, or upon the application of any person duly appointed 

as a trustee thereof; and that an order under any of the 

provisions hereinbefore contained concerning any lands, 

stock, or chose in action subject to a mortgage may be 

made on the application of any person beneficially interested 

in the equity of redemption, whether under disability or 

not, or of any person interested in the monies secured by 

such mortgage. (See ante, p. 22.) 

Power to go XXXVIII. And be it enacted, that when any person 

"H^^jivm. til A 

Master in the ^ball deem himself entitled to an order under any of the 

first iDstance. provisions hereinbefore contained, either from the Lord 

Chancellor, intrusted as aforesaid, or from the Court of 

Chancery, it shall be lawful for him to exhibit before any 
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one of the Masters of the High Ck>art of Chancery a 
statement of the facts whereon such order is sought to be 
obtained, and adduce e?idence in support thereof; and if 
such evidence shall be satisfactory to the said Master, he 
shall, at the request of the person adducing such evidence, 
give a certificate under his hand of the several material 
facts found by him to be true, and of his opinion that such 
person is entitled to an order in the form set forth in such 
certificate. (See ante, pp. 23, 26.) 

XXXIX. And be it enacted, that any person who shall Power to 
have obtained such certificate may apply by motion to the eoort or the 
Court of Chancery, or to the Lord Chancellor, intrusted as JSwf ^**^ 
aforesaid, for an order to the effect set forth in such certifi- 
cate, or for such other order as such person may deem 
himself entitled to upon the facts found by the Master. 
(See aniey pp. 24, 26.) 

XL. And be it enacted, that any person or persons en- Power to pie- 
tided in manner aforesaid to apply for an order from the i^hetot^° 
said Court of Chancery, or from the Lord Chancellor, in- *n»tanoo. 
trusted as aforesaid, may, should he so think fit, present a 
petition in the first instance to the Court of Chancery, or to 
the Lord Chancellor, intrusted as aforesaid, for such order 
as he may deem himself entitled to, and may give evidence 
by affidavit or otherwise in support of such petition before 
the said court, or the Lord Chancellor, intrusted as afore- 
said, and may serve such person or persons with notice of 
such petition as he may deem entitled to service thereof. 
(See ante, pp. 24, 27—30.) 

XLL And be it enacted, that upon the hearing of any What may l)e 
such motion or petition it shall be lawful for the said court p^ution!''^ 
or for the said Lord Chancellor, should it be deemed neces- 
sary, to direct a reference to one of the Masters in Ordinary 
of the Court of Chancery to inquire into any facts which 
require such an investigation, or it shall be lawful fur the said 
court or for the said Lord Chancellor to direct such motion 
or petition to stand over, to enable the petitioner or peti- 
tioners to adduce evidence or further evidence before the 
said court or before the said Lord Chancellor, or to enable 
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notice or any further notice of such motion or petition to be 
served upon any person or persons. (See anie, pp. 25, 27—* 
30.) 
Court may XLII. And be it enacted, that upon the bearing of any 
tion, with or *ucb motion or petition, whether any eertificate or report 
^^^^ from a master shall have been obtained or not, it shall be 
lawful for the court, or the Lord Chancellor, intrusted as 
aforesaid, to dismiss such motion or petition, with or with- 
out costs, or to make an order thereupon in conformity 
with the provisions of this act (See ante, pp. 31 — 37.) 
Power to XL I II. And be it enacted, that whensoever in any cause 

order in a ^^ matter, either by the evidence adduced therein, or by the 
cause. admissions of the parties, or by a report of one of the 

Masters of the Court of Chancery, the facts necessary for 
an order under this act shall appear to such court to 
be sufficiently proved, it shall be lawful for the said court, 
either upon the hearing of the said cause or of any petition 
or motion in the said cause or matter, to make such order 
under this act (See anlCf pp. 26, 31.) 
Orders made XLIV. And be it enacted, that whenever any order shall 
of Chanecn^ be made under this act, either by the Lord Chancellor, in- 
foujidedon trusted as aforesaid, or by the Court of Chancery, for the 

certain alle- ^ .' •' . . i , ^ , 

gations, to be purpose of conveying or assignmg any lands, or for the 

conclasive r i • j* • c i.* * ^ u*. 

evidence of purpose of releasing or disposmg of any contingent right, 
conuun^d'in '^^ ^^^^ order shall be founded on an allegation of the 
suchaiie- personal incapacity of a trustee or mortgagee, or on an 
allegation that a trustee or the heir or devisee of a mort- 
gagee is out of the jurisdiction of the Court of Chancery, 
or cannot be found, or that it is uncertain which of several 
trustees, or which of several devisees of a mortgagee, was 
the survivor, or whether the last trustee, or the heir or last 
surviving devisee of a mortgagee, be living or dead, or on 
an allegation that any trustee or mortgagee has died intes- 
tate without an heir, or has died and it is not known who 
is his heir or devisee, then in any of such cases the fact that 
the Lord Chancellor, intrusted as aforesaid, or the Court of 
Chancery, has made an order upon such an allegation, shall 
be conclusive evidence of the matter so alleged in any court 
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of law or equity upon any question as to the legal validity 
of the order: Provided always, that nothing herein con- 
tained shall prevent the Court of Chancery directing a re- 
conveyance or re-assignment of any lands conveyed or 
assigned by any order under this act, or a re-disposition of 
any contingent right conveyed or disposed of by such 
order ; and it shall be lawful for the said court to direct any 
of the parties to any suit concerning such lands or contin- 
gent right to pay any costs occasioned by the order under 
this act, when the same shall appear to have been impro- 
perly obtained. (See anit^ pp. 104 — 109.) 

XLV. And be it enacted, that it shall be lawful for the Trastees of 
Lord Chancellor, intrasted as aforesaid, or the ('ourt of 
Chancery, to exercise the powers herein conferred for the 
purpose of vesting any lands, stock, or chose in action in 
the trustee or trustees of any charity or society over which 
charity or society the said Court of Chancery would have 
jurisdiction upon suit duly instituted, whether such trustee 
or trustees shall have been duly appointed by any pow^ 
contained in any deed or instrument, or by the decree of 
the said Court of Chancery, or by order made upon a 
petition to the said court under any statute authorizing the 
said court to make an order to that ef&ct in a summary way 
upon petition. (See an/e, pp. 38 — 48.) 

XL VI. And be it enacted, that no lands, stock, or chose No eBcheat of 
in action vested in any person upon any trust or by way of S^n^^st^or 
mortgage, or any profits thereof, shall escheat or be for- ^^"^^9^* 
feited to her Majesty, her heirs or successors, or to any 
corporation, lord or lady of a manor, or other person, by 
reason of the attainder or conviction for any offence of such 
trustee or mortgagee, but shall remain in such trustee or 
mortgagee, or survive to his or her co-trustee, or descend or 
vest in his or her representative, as if no such attainder or 
conviction had taken place. {Ante, p. 136.) 

XLVIL And be it enacted, that nothing contained in Act not to 
this act shall prevent the escheat or forfeiture of any lands cb^It ot ftixw 
or personal estate vested in any such trustee or mortgagee, ^^^%^uj 
so far as relates to any beneficial interest therein of any interest. 
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luch tnutee or mortgagee, but silbh landi or penonal ettate, 
to far as relates to any such beneficial interest, shall be 
recoverable in the same manner as if this act had not 
passed. (See ante, p. 137.) 

XL VIII. And be it enacted, that where any infant or 
person of unsound mind shall be entitled to any money 
payable in discharge of any lands, stock, or chose in action 
conveyed, assigned, or transferred under this act, it shall be 
lawful for the person by whom such money is payable to 
pay the same into the Bank of England, in the name and 
with the privity of the Accountant General, in trust in any 
cause then depending concerning such money, or, if there 
shall be no such cause, to the credit of such infant or 
person of unsound mind, subject to the order or disposition 
of the said court ; and it shall be lawful for the said courts 
upon petition in a summary way, to order any money so 
paid to be invested in the public funds, and to order pay- 
ment or distribution thereof, or payment of the dividends 
thereof, as to the said court shall seem reasonable ; and 
every cashier of the Bank of England who shall receive 
any such money is hereby required to give to the person 
paying the same a receipt for such money, and such receipt 
shall be an effectual discharge for the money therein re- 
spectively expressed to have been received. {Ante, p. 37.) 

XLIX. And be it enacted, that where in any suit com- 
menced or to be commenced in the Court of Chanceiy it 
shall be made to appear to the court by affidavit that 
diligent search and inquiry has been made after any person 
made a defendant, who is only a trustee, to serve him with 
the process of the court and that he cannot be found, it 
shall be lawful for the said court to hear and determine 
such cause, and to make such absolute decree therein 
against every person who shall appear to them to be only 
a trustee, and not otherwise concerned in interest in the 
matter in question, in such and the same manner as if 
such trustee had been duly served with the process of the 
court, and had appeared and filed his answer thereto, and 
had also appeared by his counsel and solicitor at the hearing 
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of sucb cause : provided always, that no such decree shall 
bind, affect, or in anywise prejudice any person against 
whom the same shall be made, without service of process 
upon him as aforesaid, his heirs, executors, or adminis- 
trators, for or in respect of any estate, right, or interest 
which such person shall have at the time of making such 
decree, for his own use or benefit, or otherwise than as a 
trustee as aforesaid. (See ante^ pp. 137, 138.) 

L. And be it enacted, that when any person shall, under Powers of 
the provisions of this act, apply to one of the Masters of 
the Court of Chancery in the first instance, and adduce 
evidence for the purpose of obtaining the certificate of such 
Master as a foundation for an order of the said Lord Chan- 
cellor, intrusted as aforesaid, or the said Court of Chancery, 
it shall be lawful for the said Master to order service of 
such application upon any person, or to dismiss such appli- 
cation, and to direct that the costs of any persons con- 
sequent thereon shall be paid by the person making the 
same ; and all orders of the Master under this act shall 
be enforced by the same process as orders of the court 
made in any suit against a party thereto. (See afUe, 
pp. 23, 26.) 

LI. And be it enacted, that the Lord Chancellor, in- Costs may be 

paid out of 
trusted as aforesaid, and the Court of Chancery, may order the estate. 

the costs and expenses of and relating to the petitions, 

orders, directions, conveyances, assignments and transfers 

to be made in pursuance of this act or any of them, to be 

paid and raised out of or from the lands or personal estate, 

or the rents or produce thereof, in respect of which the 

same respectively shall be made, or in such manner as the 

said Lord Chancellor or Court shall think proper. (See 

on/e, pp. 31 — 37.) 

LIl. And be it enacted, that upon any petition being Commission 

presented under this act to the Lord Chancellor, intrusted person of un- 

as aforesaid, concerning a person of unsound mind, it shall '^^^ °^°'^* 

be lawfiil for the said Lord Chancellor, should he so think 

fit, to direct that a commission in the nature of a writ de 

lunatico inquirendo shall issue concerning such person, and 
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Short title. 



to postpone making any order upon luch petition until a 
return shall have been made to such commission. (See 
ante, pp. 26, 30.) 

LI II. And be it enacted, that upon any petition under 
this act being presented to the Lord Chancellor, intrusted 
as aforesaid, or to the Court of Chancery, it shall be lawful 
for the said Lord Chancellor or the said Court of Chancery 
to postpone making any order upon such petition until the 
right of the petitioner or petitioners shall have been declared 
in a suit duly instituted for that purpose. (See ante, pp. 
25, 30.) 

LIV. And he it enacted, that the powers and authorities 
given by this act to the Court of Chancery in £ngland shall 
extend to all lands and |)ersonal estate within the dominions, 
plantations and colonies belonging to her Majesty (except 
Scotland.) (Seeanfe, pp. 17 — 21.) 

LV. And be it enacted, that the powers and authorities 
given by this act to the Court of Chancery in England shall 
and may be exercised in like manner and are hereby given 
and extended to the Court of Chancery in Ireland with 
respect to all lands and personal estate in Ireland. (See 
ante, pp. 17 — 21.) 

LVI. And be it enacted, that the powers and authorities 
given by this act to the Lord Chancellor of Great Britain , 
intrusted as aforesaid, shall extend to all lands and personal 
estate within any of the dominions, plantations and colonies 
belonging to her Majesty (except Scotland and Ireland). 
(See antef pp. 17 — 21 .) 

LVII. And be it enacted, that the powers and authorities 
given by this act to the Lord Chancellor of Great Britain, 
intrusted as aforesaid, shall aud may be exercised in like 
manner by and are hereby given to the Lord Chancellor of 
Ireland, intrusted as aforesaid, with respect to all lands and 
personal estate in Ireland. (See ante, pp. 18, 21.) 

LVI II. And be it enacted, that in citing this act in other 
acts of parliament, and in legal instruments and in legal 
proceedings, it shall be sufficient to use the expression '* The 
Trustee Act, 1850." (Ante, p. 9.) 
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LIX. And be it enacted, that this act shall come into Commence- 
operation on the first day of November, one thousand eight 
hundred and fifty. {Ante^ p. 9.) 

LX. And be it enacted, that this act may be amended or Act may be 
repealed by any act to be passed in this session of Parlia- ' 

ment. {Ante^ p. 9.) 



THE EXTENSION ACT, 1852. 
15 & 16 Vict. cap. 55. 



An Act to extend the Pravisunu of "The Trustee 

Act, 1860." 

[dOth June, 1852.] 

Whereas it is expedient to extend the provisions of the 
Trustee Act, 1850 : be it therefore enacted by the Queen's 
most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same (ante, p. 8), 

I. That when any decree or order shall have been made court of 

by any court of equity directing the sale of any lauds for maym^e an 

any purpose whatever, every person seised or possessed of ^^^f^f ^^ 

such land, or entitled to a contingent right therein, being a estate, in lieu 

party to the suit or proceeding in which such decree or order ance by a 

shall have been made, and bound thereby, or being other- g^^era 

wise bound by such decree or order, shall be deemed to be decree or 

^ * order for aale, 

BO seised or possessed or entitled (as the case may be) upon 
a trust within the meaning of the Trustee Act, 1850; and 
in every such case it shall be lawful for the Court of Chan- 
cery, if the said court shall think it expedient for the pur- 
pose of carrying such sale into effect, to make an order 
vesting such lands or any part thereof, for such estate as 
the court shall think fit, either in any purchaser or in such 
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Other person as the court shall direct ; and every such order 
shall have the same effect as if such person so seised or 
possessed or entitled had been free from all disability, and 
had duly executed all proper conveyances and assignments 
of such lands for such estate. (See anie, pp. 67, 68.) 

II. That sections numbered seventeen and eighteen in 
the Queen's printer's copy of the Trustee Act, 1850, be re- 
pealed ; and in every case where any person is or shall be 
jointly or solely seised or possessed of any lands or entitled 
to a contingent right therein upon any trust, and a demand 
shall have been made upon such trustee by a person en- 
titled to require a conveyance or assignment of such lands, 
or a duly authorized agent of such last-mentioned person, 
requiring such trustee to convey or assign the same, or to 
release such contingent right, it shall be lawful for the Court 
of Chancery, if the said court shall be satisfied that such 
trustee has wilfully refused or neglected to convey or assign 
the said lands for the space of twenty-eight days after such 
demand, to make an order vesting such lands in such per- 
son, in such manner and for such estate as the court shall 
direct, or releasing such contingent right in such manner 
as the court shall direct ; and the said order shall have the 
same effect as if the trustee had duly executed a convey- 
ance or assignment of the lands, or a release of such right, 
in the same manner and for the same estate. (See ante^ 
pp. 80—84.) 

III. That when any infant shall be solely entided to any 
stock upon any trust, it shall be lawful for the Court of 
Chancery to make an order vesting in any person or persona 
the right to transfer such stock, or to receive the dividends 
or income thereof; and when any infant shall be entided 
jointly with any other person or persons to any stock upon 
any trust, it shall be lawful for the said court to make an 
order vesting the right to transfer such stock, or to receive 
the dividends or income thereof, either in the person or 
persons jointiy entided with the infant, or in him or them 
together with any other person or persons the said court 
may appoint (See anUf pp. 113, 114.) 
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IV. That where any penon shall neglect or refuse to On "2j^v 

transfer any stock, or to receive the dividends or income for 28 day*, 
« J. « 1 • <• order may be 

thereof, or to sue for or recover any chose in action, or any qii^« vesting 

interest in respect thereof, for the space of twenty-eight Jj? to ro^S^ 

days next after an order of the Court of Chancery for that person aa the 

purpose shall have been served upon him, it shall be lawful appoint. 

for the Court of Chancery to make an order vesting all the 

right of such person to transfer such stock, or to receive 

the dividends or income thereof, or to sue for and recover 

such chose in action, or any interest in respect thereof, in 

such person or persons as the said court may appoint. 

(See ante, pp. 117—121, 133— 135 ) 

V. When any stock shall be standing in the sole name On like 
of a deceased person, and his personal representative shall executor, 
refuse or neglect to transfer such stock or receive the di- J^"y*^ ^"**' 
vidends or income thereof for the space of twenty-eight made. 
days next after an order of the Court of Chanceiy for that 

purpose shall have been served upon him, it shall be lawful 
for the Court of Chancery to make an order vesting the 
right to transfer such stock, or to receive the dividends or 
income thereof, in any person or persons whom the said 
court may appoint. (See ante, pp. 120, 121.) 

VI. When any order being or purporting to be under Bank of 
this act, or under the Trustee Act, 1850, shall be made by companies to 
the Lord Chancellor intrusted as aforesaid, or by the Court ^udfwd^ 
of Chancery, vesting the right to any stock, or vesting the 

right to transfer any stock, or vesting the right to call for 
the transfer of any stock, in any person or persons, in every 
case the legal right to transfer such stock shall vest accord- 
ingly ; and the person or persons so appointed shall be 
authorized and empowered to execute all deeds and powers 
of attorney, and to perform all acta relating to the transfer of 
such stock into his or their own name or names, or other- 
wise, to the extent and in conformity with the terms of the 
order ; and the Bank of England, and all companies and 
associations whatever, and all persons, shall be equally bound 
and compellable to comply with the requisitions of such 
person or persons so appointed as aforesaid, to the extent 
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and in conformity with the terms of such order, as the said 
Bank of England, or such companies, associations, or per- 
sons would have been bound and compellable to comply with 
the requisitions of the person in whose place such appoint- 
ment shall have been made. (See ante, pp. 126—128.) 

VII. That every order made or to be made, being or 
purporting to be made under this or the Trustee Act, 1850, 
by the Lord Chancellor intrusted as aforesaid, or by the 
Court of Chancery, and duly passed and entered, shall be a 
complete indemnity to the Bank of England, and all com- 
panies and associations whatsoever, and all persons, for any 
act done pursuant thereto ; and it shall not be necessary 
for the Bank of England, or such company or association, or 
person, to inquire concerning the propriety of such order, 
or whether the Lord Chancellor intrusted as aforesaid, or 
the Court of Chancery, had jurisdiction to make the same. 
(See ante, pp. 127, 128.) 

VIIL That when any person is or shall be jointly or 
solely seised or possessed of any lands or entitled to any 
stock upon any trust, and such person has been or shall be 
convicted of felony, it shall be lawful for the Court of Chan- 
cery, upon proof of such conviction, to appoint any person 
to be a trustee in the place of such convict, and to make 
an order for vesting such lands, or the right to transfer such 
stock, and to receive the dividends or income thereof, in 
such person to be so appointed trustee; and such order 
shall have the same effect as to lands as if the convict 
trustee had been free from any disability, and had duly 
executed a conveyance or assignment of his estate and in- 
terest in the same. (See ante, pp. 49 et seq, ; 65 et seq. ; 
110.111.) 

IX. That in all cases where it shall be expedient to 
appoint a new trustee, and it shall be found inexpedient, 
difficult or impracticable so to do without the assistance of 
the Court of Chancery, it shall be lawful for the said court 
to make an order appointing a new trustee or new trustees, 
whether there be any existing trustee or not at the time of 
making such order, (See ante, pp. 49, 53.) 
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X. In every case in which the Lord Chancellor in- Chancellor 
trusted as aforesaid has jurisdiction under this act, or the orders for 
Trustee Act, 1850, to order a conveyance or transfer ofSftraBteea"* 

land or stock, or to make a vesting order, it shall be lawful J'JJiiout it 
' o ^ ' being neces- 

for him also to make an order appointing a new trustee or suy that it 
new trustees, in like manner as the Court of Chancery may made in 
do in like cases, without its being necessary that the order ^°^^^* *«• 
should be made in chancery as well as in lunacy, or be 
passed and entered by the Registrar of the Court of Chan- 
cery. (See anief pp. 18, 20.) 

XI. That all the jurisdiction conferred by this act on the -V *** powtn 

of persons 
Lord Chancellor, intrusted by virtue of the Queen's sign intrusted 

manual with the care of the persons and estates of lunatics, ^ lunatics?^ 

shall and may be had, exercised, and performed by the 

person or persons for the time being intrusted as aforesaid. 

(See ante, pp. 18, 20.) 

XII. That this act shall be read and construed accord- Act to be 

construed as 
ing to the definitions and interpretations contained in the partof Trus- 

second section of the Trustee Act, 1850, and the provisions ^^ ^ * 

of the said last-mentioned act (except so far as the same 

are altered by or inconsistent with this act) shall extend 

and apply to the cases provided for by this act, in the same 

way as if this act had been incorporated with and had 

formed part of the said Trustee Act, 1850. (See ante, 

p. 13.) 

XIII. That every order to be made under the Trustee All orders 
Act, 1850, or this act, which shall have the efiect of a con- Trustee Act, 
•'eyance or assignment of any lands, or a transfer of any ict^to be^^ 
such stock as can only be transferred by stamped deed, chargeable 
shall be chargeable with the like amount of stamp duty as same stamp 
it would have been chargeable with if it had been a deed of conv^^' 
executed by the person or persons seised or possessed of ^^®* 

such lands, or entitled to such stock ; and every such order 
shall be duly stamped for denoting the payment of the said 
duty. (See ante, pp. 109, 128.) 
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A. 

ABROAD, lands abroad, jurisdiction as to, 17, 20. 

ABSENT TRUSTEE, decree against, 137. 

" ABSOLUTELY ENTITLED," 

who is, to require receipt of dividends, 12L 
to require transfer of stock, 120. 

ACTS repealed by Trustee Act, 1850. .7, 8. 
ADMINISTRATOR. See Personal Representative. 
ADVANCEMENT, 114. 

AFFIDAVIT of fitness of proposed new trustees not to be made 
by solicitor, 30, 50. 

And see Evidence on Petition. 

APPLICATION, 

mode of, and procedure, 23—31. 
chambers, in, 27. 
cause, in a, 26, 31. 

master, in application to the, 23, 26, but ue 27. 
petition, by, 24, 27. 

order declaring parties trustees, for, 101. 
trustees lunatic, how made, when, 20. 
whom to be made by, 22. 
in case of sales under decrees, 22, 23. 

APPOINTMENT, 

of new trustees. See Trustees. 

of officer of company to transfer, 121—123. 

of person to convey, 91 — 95. 

ASSIGN, definition of, 11, 

ASSIGNEE of bankrupt, trust estate does not pass to, 58. 

ASSIGNMENT, 
definition of, 11. 

in case of persons refusing to convey, 13. 
declaring parties trustees, when decree for made, 99, 

I 
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ASSIGNMENT— coffffiiKeii. 

orders having effect of, stamp duty on, 109. 
persons entiUed to require an, 83. 

ATTORNEY.GENERAL, fiat of, under 62 Geo. 8, c. 101 . .39. 

B. 

BANK OF ENGLAND, 

appointing ofScer of, to transfer stock, 121 — 123. 
indemnity to Bank obeying orders as to stock, 122, 125, 127* 
order, form of, when to be acted on by, 127, 128. 

BANKRUPTCY COURT, charities, trustees of, where appointed 
by district, 41. 

BANKRUPT TRUSTEES, 

appointment of trustees in lieu of, 68—63. 

costs of, 62. 

mode of application, 69. 

order, form of, 61. 

without reference to chambers, 62. 

petition for, form of, 59, 62. 

power of court upon, 62. 

service of petition for, 60* 

vesting order upon, 62. 

who should apply, 59. 
trust estate does not pass to assignees of, 68. 

BODY CORPORATE. See Corporatiok. 

BREACH OF TRUST, appointment of new trustees, where 
there has been a, 54. 

C. 

CASE OMITTED, uncertainty as to survivor of trustees of 
stock, 116. 

CAUSE, order may be made in, 26, 31. 

CESTUI QUE TRUST, when appointed trustee, 61. 

CHAMBERS, 

charity trustee, when appointed in, 89. 

trustees appointed without reference to, 80. 

trustees in lieu of bankrupts, appointed without reference 

to, 62. 
vesting order applied for in, where decree for sale made, 68. 

CHANCELLOR. See Lord Chancellor. 

CHARGE, vesting order subject to a, 108. 

CHARITIES, 

application of Trustee Acts to, 88—48. 
certificate of Charity Commissioners, 38. 
exempted flrom Charitable Ttrusts Act, 46. 
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CH A RITIES— eon/inueii. 

of London (city of), appointment of new trustees of, 40, 41. 
Municipal Corporations Act, within, 46, 47. 
official trustee of charity lands, 44—46. 
trustees of, 2, 8. 

where infant, 44. 

where lunatic, or of unsound mind, 44. 

where none, 44. 

where out of the jurisdiction, 44. 

where uncertainty prevails as to, 44. 

new, 39. 

appointed in chambers, when, 39—41. 

appointed by district bankruptcy, or county court, 

when, 41 — 44. 
order by County Court, upon appointment of, 43. 
of Wales and Chester, new trustees of, 47. 
Wesleyan chapels, 48. 

CHARITY COMMISSIONERS, certificate of, 38. 

CHESTER AND WALES, 

appointment of trustees in place of the judges of the courts 
abolished by 11 Geo. 4 & 1 Will. 4, c. 70.. 47. 

CHOSE IN ACTION, 

vesting orders affecting, 129 — 136. 

appointment of new trustees upon, 129. 

disobey order to sue, where persons, 133 — 135. 

effect of, 135. 

jurisdiction, where trustees are out of, or cannot be 

found, 131—133. 
lunatic trustee or mortgagee, in case of, 130, 181. 
refuse to sue, where trustees, 133—135. 

COLONIES, jurisdiction as to lands in, 17, 20. 

COMMENCEMENT of Trustee Act, 1850.. 9. 

COMMISSION may be directed concerning person of unsound 
mind, 26. 

COMMITTEE of lunatic, service upon, upon application for 
vesting order, 70. 

COMPANIES, 

indemnity to, obeying orders, 122, 128, 125, 127. 
officers of, appointment of, to transfer stock, 122, 123. 

CONSENT of persons to become trustees, SO, 50. 

CONSTRUCTION of Extension Act, 12. 

CONSTRUCTIVE TRUST, 

the word " trust" includes, 17, $t »eq. 
where persons will be declared constructively trustees of 
realty, 13 et seq, 
of stock, 16. 

CONTINGENT INTEREST. See Contingsnt R<oht. 

i2 
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CONTINGENT RIGHT, 

definition of, 1 0. 

And see Convey, definition of. 
In lands, order vesting in case 

of infant trustee or mortgagee, 72. 
of lunatic trustee or mortgagee, 69. 
of trustees out of the jurisdiction of Court of Chan- 
cery, or who cannot be found, 75. 
of trustee refusing to convey, 80. 
of unborn person, 89, 90. 

bound by vesting order, consequent on decree for 
sale, 68. 

*' CONTRACT CONCERNING LANDS," what is a, within 
the acts, 100. 

CONTRACTS by parties who have become lunatic, 104. 

CONVEY, 

definition of, 10. 

person to, appointment of, 91 — 95. 
CONVEYANCE, 

decree for, declaring parties trustees, where, 99. 

definition of, 10. 

married woman, by, 10. 

meaning of, in case of person refusing to convey, 13. 

persons entitled to require a, 83. 

tenant in tail, by, 10. 

stamp duty on orders having effect of, 109. 

COPYHOLD LANDS, 

interpretation of conveyance, when used in reference to, 

10, 11. 
lord's consent to vesting order, 95 — 97. 
lord should not appear to consent, 36, 97. 
mortgagee's heir or devisee refusing to convey, 86. 
trustees refusing to convey, 81 — 83. 
vesting orders afiecting, 95 — 97. 

CORPORATION, 

charities, 46, 47. 

** person" includes a, 13. 

sole, insane ecclesiastical, 70. 

COSTS, 

estate, payment of out of, 31. 
former acts, proceedings under, 83. 
higher and lower scales of, 82. 
infants, in partition suit, 103. 
jurisdiction where petitioner out of, 36. 
Lands Clauses Consolidation Act, under, 16. 
lord of manor, appearing to consent, 36. 
lunatic trustee, in case of, 34, 70. 

mortgagee, in case of, 34. 

mortgagee where a trustee, Z5, 
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COSTS — continued, 

new trustees, upon appointment of, 33. 

charge upon the estate, a, 33, 34. 

in lieu of bankrupt, 62. 
Trustee Acts, under, generally, 31 — 37. 
vendor and purchaser, in case of, 36. 
vesting order, where decree for sale for payment of, 98. 

COUNTY COURT, 

jurisdiction of, in relation to new trustees of charities, 

41—44. 
order by, form of, 43. 

CUSTOMARY FREEHOLDS, "conveyance" and "convey," 
interpretation of, when used in reference to, 10, 11. 



D. 

DAY TO SHOW CAUSE, 

foreclosure suit, in, 103. * 

partition suit, in, 102. 

DEBTS, 

decree for sale for payment of costs not a decree for sale for 
payment of, 98. 

vesting order affecting lands where decree for sale for pay- 
ment of, 90, 91. 

DECEASED PERSON, vesting orders where stock standing 
in the name of, 112, 115, 119, 120. 

DECREE, 

absent trustee, against, 137* 

before passing of Extension Act, application of acts to, 68. 

sale for, vesting order where, 67, 68, 90, 98. 

sales under, application in cases of, 22, 23. 

DEFECTIVE POWER, appointment of trustees in aid of, 53. 

DEVISEE, 

definition of, 12. 

mortgagee's, not known, vesting order where, 87 — 89. 

mortgagee's, out of the jurisdiction, vesting order where, 

78—80. 
mortgagee's, refusing to convey, vesting order where, 

84—86. 
trustee's, not known, vesting order where, 87. 

DISCLAIMING TRUSTEES, vesting order in the case of, 53. 

DISCRETIONARY POWERS, transmission of, to new trus- 
\ tees, 54 — 57. 

DISPUTABLE QUESTION, decision of, where declaring a 
person trustee would be tantamount to a, 13 — 16. 

DIVIDENDS, 

'* absolutely entitled" to, who is, 121. 



174 Index, 

DIVIDENDS— con/tn»«<f. 

vesting orders affecting, extend only to those accrued due, 
120. 128. 
And tee Stock, Vestino Orders affecting. 

DOWER, vesting order to uses to bar, 107. 

DURHAM, as to lands within County Palatine, 18, 19. 



E. 

ECCLESIASTICAL corporation sole, insane, 70. 

ELECTION, decree founded upon doctrine of, declaring persons 
trustees, where, 09. 

ENTAILS. See Tail. 

ENTRY, right of. See Contingent Right, Definition of. 

EQUITY OF REDEMPTION, vesting order subject to, 108. 

ESCHEAT of trust or mortgaged estate, 136. 

ESTATE, equitable, vesting orders in respect of, unnecessary, 
106, 107. 

EVIDENCE, 

order conclusive, as to certain facts, 104 — 106. 
petition, in case of, may be by affidavit or otherwise, 25. 

EXCHANGE, declaring parties trustees where decree made for, 
99. 

EXECUTORS. See Personal Representative. 

EXECUTORY INTEREST. See Contingent Right, De- 
finition OF. 

EXECUTRIX, husband of, held to be a trustee, 16, 116. 

EXISTING TRUSTEE, court may appoint though no, 53. 

EXTENSION ACT to be construed as part of Trustee Act, 
1850.. 13. 

F. 
FELONY, 

trustees convicted of, appointment of new trustees in place 
of, 49. 

vesting orders in case of, 65, 66, 110. 

FEME COVERT. See Married Women. 

FINES AND RECOVERIES ACT, cases within, 11, 93. 

FORECLOSURE SUIT, day to show cause in, 103. 

FOREIGNER, appointment of, as trustee, 51. 

FORFEITURE, of trust property, by attainder, or conviction, 
136, 137. 

FRAUDULENT obtainment of vesting order, 105. 

FUND, payment into court of trust, no jurisdiction to order, 20. 
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G. 

GENERAL ORDERS. See Orders of Court. 

GENERAL PROVISIONS of Trustee Acts, I80O and 1852, 
7—48. 

H. 
HEIR, 

devisee's. See Devisee, Definition of. 

mortgagee dying without, vesting order in the case of, 

87—89. 
mortgagee's, jurisdiction, out of, vesting order, where, 78—80. 
mortgagee's, refusing to convey, vesting order in the case of, 

84—86. 
mortgagee's, who is, vesting order when it is not imown, 

87-89. 
trustee dying without vesting order in case of, 87* * 
trustees, who is, vesting order where not known, %b. 

HIGHER AND LOWER, scales of coste, d2. 

HUSBAND, 

concurrence of, where it cannot be obtained in conveyance 

of wife's estate, 94, 95. 
executrix's held to be a trustee, 16, 116, 182. 

I. 

IDIOT. See Unsound Mind, Person of. 
IMPLIED TRUSTS, the word trusts includes, 12. 
INDEMNITY to companies obeying orders, 122, 123, 125, 127. 

INFANT, 

charity, where trustee for, 44. 

costs of, in partition suits, 103. 

day to show cause in case 0^ 102, 103. 

husband, concurrence of, in conveyance of wife's estate, 94. 

mortgagee, vesting order affecting lands, in the case of, 

72, 73. 
payment into court of purchase money of, 37. 
trustee, vesting order dfecting lands, in the case of, 72, 73. 
trustee, vesting order affecting stock, in the case of, 118, 114 

INTEREST, 

executory. See Contingent Right, Definition of. 

orders, vesting right to sue for. See Choses in Action, 
vesting Orders affecting. 

possibility coupled with an. See Contingent Rigbt, De- 
finition of. 

INTERPRETATION 

clause of Act of 1850«.9--ld. 
of Act of 1852.. 13. 
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IRELAND, 

jurisdiction of Court of Chancery of, 17. 

of Lord Chancellor of Great Britain in lunacy, does not 

extend to, 17, 20. 
of Lord Chancellor of Ireland, 18. 

J. 
JOINT TENANCY, 

severance of, generally, by vesting orders, 76. 
vesting order upon appointment of new trustees, need not 
sever, 66. 

JURISDICTION, 

charity trustee out of, 44. 

costs when petitioner out of, 36* 

of Court of Chancery, 17. 

of C«urt of Chancery in Ireland, 17. 

of Durham, as to land in county, 18, 19. 

generally under the Trustee Acts, 1 — 5. 

Lancaster, as to land in county of, 18, 19, 21. 

under the Charitable Trusts Acts, 21. 
of Lord Chancellor in lunacy, 17, 20. 

appointment of new trustee^, as to, 18. 

Ireland, does not extend to, 20. 

persons entrusted, &c., extends to, 18. 
of Lord Chancellor of Ireland, 18. 

personal representatives out of. See Personal Repre- 
sentatives. 
sections of Trustee Act relating to, 17 — 20. * 
trustees out of. See Trustees. 

JUSTICES, LORDS. See Lords Justices. 

L. 

LANCASTER, 

jurisdiction of Chancellor and Vice-Chancellor of, under 

Charitable Trusts Act, 1853. .21. 
lands within the county of, 18, 19, 21. 

LANDS, 

'^ contract concerning," what is, 100. 
definition of, 9. 

order directing a person to convey, 91 — 94. 
vesting orders affecting, 65 — 109. 

appointment of new trustees, upon, 65—67. 

convict trustee, in case of, 65, dQ. 

copyhold tenure, where of, 81 — 83, 86, 95 — 97. 

decree for sale made, where, 67, 68, 98. 

devisees of mortgagees, where uncertain who are, 87 
—89. 

devisee of trustee, where uncertain who is, 87. 

discharging, 106. 
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LANDS — continued, 

vesting orders affecting — continued. 

effect of, 104—109. 

form of, 107—109. 

fraudulently obtained, 103. 

generally, as to, 91 —109. 

heir of mortgagee, where uncertain who is, 87 — 89. 

heir of trustee, where uncertain who is, 86, 87. 

heir, where mortgagee leaves no, 87 — 89. 

heir, where trustee leaves no, 87. 

infant trustee or mortgagee, in case of, 72, 78. 

jurisdiction in case of heir or devisee of mortgagee out 
of, or who cannot be found, 78 — 80. 

jurisdiction in case of trustee out of, or who cannot be 
found, 73—78. 

lunatic trustee or mortgagee, in case of, 68 — -71. 

refusing to convey, in case of trustee, 80 — 84. 

refusing to convey, in case of heir or devisee of mort- 
gagee, 84—86. 

survivor of several trustees, where uncertain who was, 
86, 87. 

stamp duty on, 109. 

unborn persons, in case of, 89—90. 

unnecessary, where, 106. 

LANDS CLAUSES CONSOLIDATION ACT, costs under, 
where suit necessary, 16. 

LEGACY DUTY ACT and retiring trustees, 64. 
LIMITATION, in vesting order, to uses to bar dower, 107. 
LONDON, appointment of new trustees of charities in, 40, 41. 

LORD CHANCELLOR, 
definition of words, 11. 
jurisdiction of, in lunacy, 17. 

to appoint trustees, 18. 

does not extend to Ireland, 20. 

persons intrusted, &c., may exercise, 18. 
of Ireland, definition of, 11. 

LORD OF MANOR, 

consent of, to vesting order, 95— 97« 

should not appear to consent to vesting order, Z^y 97. 

LORDS JUSTICES, jurisdiction of, 20. 

LUNACY, 

application to be made in, where, 20. 

disputed, 30. 

jurisdiction of Lord Chancellor in, 17* 

of Lord Chancellor of Ireland in, 18. 

of Lords Justices in, 20. 
new trustees may be appointed in, 18. 
references under Trustee Acts not made to Masters in, 71. 
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LUNATIC, 

applications to be made where, when trustee, 20. 

charity trustee, 44. 

contracts by )>arties who have become, 104. 

conveyance, mortgage and leasing of estates of, 71. 

costs of vesting order where mortgagee or trustee, 34. 

definition of, 12. 

disputed, 30. 

husband, concurrence of in conveyance of wife's estate, 94. 

partition suit, party to. 

partition being decreed in a suit to which a lunatic was 
duly made party, and the court having declared the 
lunatic a trustee within the meaning of the Trustee 
Act, 1850 (see sect. 30, ante, p. 99), upon a petition 
presented in the matter of the lunacy, of the Trustee 
Act, 1850, and in the cause, the Lords Justices made an 
order under the Lunacy Regulation Act, 1853 (see 
sect. 124) and the Trustee Act, declaring the partition 
for the lunatic's benefit and directing the committee to 
convey the estate so as to give effect to the partition. 
{Re Bloomar, W. Rep. 1857-8, p. 178.) 
power vested in, exercise of, 63, 71. 
service upon committee of, 70, 113, 131. / 

stock in which, is beneficially interested, 113. 

when out of the jurisdiction, 117. 
trustee or mortgagee, vesting orders affecting lands, 68 — 71. 
or personal representative, vesting order affecting choses 
in action, 130, 131. 

affecting stock, 112, 113. 
trustee out of the jurisdiction of the Court of Chancery, 76. 
writ de luncUico inquirendOf commission in the nature of, may 
be directed to issue upon hearing of petition, 26. 

LUNATIC ASYLUM, appointment of new trustees of, 64. 



M. 

MARRIED WOMAN, 

conveyance by, 10. 

reversionary interest of, in personalty, 123. 

MASCULINE GENDER, words in, extend to females, 13. 

MASTER 

in Lunacy, reference under Trustee Acts not made to, 71. 
power to go before, in the first instance, 23, 26, and see 27. 
powers of, 23. 

MONEY, infant's, payment of, into court, 37. 

MORTGAGE, 

definition of, 12. 
estate, escheat of, 136. 
not included in trust, 12. 
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MORTGAGEE, 

dying without heir, vesting orders in case of, 87 — 89. 
heir or devisee of, out of the jurisdiction of Court of 
Chancery, or who cannot be found, vesting order where, 
• 78—80. 
heir or devisee of, refusing to conveVy vesting order where, 
84—86. 
where lands of copyhold tenure, 86. 
heir or devisee of, vesting orders where uncertainty prevails 

respecting, 87—89. 
infant, vesting order affecting lands where, 72, 73. 
in possession, 76. 
lunatic, costs of vesting order where, 34. 

where mortgagee a trustee, 35. 
lunatic, vesting order affecting choses in action where, 130. 
lunatic, vesting order affecting lands where, 69 — 71. 
lunatic, vesting orders affecting stock in the case of, 111 — 

113. 
service of petition on committee of lunatic, 113. 

MOTION, application by, 24, but see 27. 

MULTIFARIOUS, petition upon a sale as to several lots, is not, 
27. 

N. 

NEW TRUSTEES. See Trustees. 

NOTICE of order vesting stock to bank or company, 125. 

NUMBER, 

singular extends to plural and plural includes singular, 13. 
of trustees, 52. 

O. 

OFFICER of company, order directing, to transfer stock, 122, 
123. 

OFFICIAL TRUSTEE of charity lands, 44—46. 

ORDERS 

OF Court, 

November 12, 1856.. 27, 68. 
January 30, 1857*. 32. 
OF Lord Chancellor in reference to County Courts, 6th 
March, 1854.. 42. 

ORDER to sue, persons disobeying, vesting order in case of, 133, 
135. 
to transfer stock or receive dividends, person disobeying, 
vesting order in the case of, 117, 120. 
■ personal representative, disobeying, 120. 

ORDERS UNDER THE ACTS, 
cause, made in a, 26, 31. 
dischaiging, 106. 
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ORDERS UNDER THE ACTS— con/t»»e^. 
effect of, 104—109, 185, 136. 
fraudulently obtained, 105. 
form of, 107, 108. 

subject to a charge, 108. 

subject to equity of redemption, ih. 

to uses to bar dower, 107. 

where persons declared trustees, 100. 

where to be acted upon by Bank, 127. 

where there are both retiring and lunatic trustees, 108. 

without prejudice to third parties, ib. 
reference, made without, 30. 
unnecessary where, 106. 

And see Vesting Orders. 

ORDERS where trustees bankrupt, form of, 61. 



P. 

PARTIES to partition suit, effect of act upon question of, 100. 

PARTITION. 

costs of infants in, 103. 

day to show cause in suit for, 102. 

declaring parties trustees in suits for, 99. 

parties to suit for, effect of act upon question of, 100. 

PAYMENT INTO COURT, 

of purchase- money, to which infant or person of unsound 

mind entitled, 37. 
of trust fund. 20. 

PENDING MATTER, within the Charitable Trusts Act, 1858. . 
38. 

PERSON, definition of, 13. 

PERSONAL REPRESENTATIVE, 

disobeying order to transfer or to receive dividends, vesting 

order affecting stock where, 120. 
lunatic, vesting orders affecting choses in action where, 131. 
lunatic, vesting orders affecting stock where, 112. 
out of the jurisdiction or not to be found, vesting order 

affecting stock where, 114 — 117. 
refusing to transfer, &c, vesting order affecting stock in 

case of, 119—121. 
service of petition on lunatic, 113. 
words trust and trustee extend to, 12. 
And see Trustee. 

PETITION, 

application by, 24. 

bankrupt trustee, in case of, 59->62. 

costs upon, 31. 

where petitioner out of jurisdiction, 36. 
court will not declare a person trustee upon, where, 18 — 16. 
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PETITION— cowrtniied. 
evidence upon, 25. 

presented, how, when trustee bankrupt, 59. 
service of, 27—80, 60, 70, 118, 121. 

And tee Service. 
upon a sale, as to several lots, is not multifarious, 27. 
what may be done upon, 25. 

suit may be directed, 25. 

writ de lunatieo, commission in the nature of, may be 
ordered to issue, 26. 

PLURAL number includes singular, 18. 

POSSESSED, definition of, 10. 

POSSIBILITY, coupled with an interest See Contingent 
Right, Definition of. 

POWER, 

discretionary transmission of, to new trustees, 54—57. 

in trust deed, appointment of trustees unaer acts where 

there is a, 5S. 
vested in lunatic, 63, 71. 

POWER OF ATTORNEY, persons in whose favour vesting 
orders of stock made may execute, 125. 

PREAMBLE 

of Trustee Act, 1850 . . 7. 
of Extension Act, 8. 

PROCEDURE, 

mode of under Trustee Acts, 28—81. 
upon appointment of new trustees, 50, 51. 
in lieu of bankrupt, 59 et seq. 

PROCEEDINGS under former acts, costs of, 83. 

PURCHASE-MONEY, payment into court of, where infant or 
person of unsound mind entitled, 37. 

PURCHASER. See Vendor and Purchaser. 



R. 

RE-CONVEYANCE, meaning of, in the section relating to 
mortgages of reaky, 80. 

REFERENCE, order appointing new trustees may be made 
without, SO. 
under Trustee Acts, not made to Masters in Lunacy, 71. 

REFUSAL, meaning of conveyance and assignment in reference 
to, 83. 
to convey, vesting order in case of, 80 — 86. 
to sue for chose in action or interest, vesting order in case 
of, 133—135. 
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R£FUSAL~eon/m«tf^. 

to transfer stock or receive diyidendi, Testing order in case 
of, 117—121. 

REMOVAL of trustees, 58, 76. 

REPEAL of former acts, 7» 8. 

REVERSIONARY interest in personalty of married women, 12S. 

RIGHT OF ENTRY. See Continobht Right, Dbpinition 

OF. 

ROMILLY'S ACT, 52 Geo. 8, c. 101.. 89. 



S. 

SALE of land, vesting order where decree for, made, 67, 68. 

SCOTLAND excluded from operation of Trustee Acts, 17. 

SECURITY for money, mortgage includes every estate and 
interest which would, in equity, be deemed a, 11. 

SEISED, definition of, 10. 

upon a trust, who is not, 69t 

SERVICE of petition, 

appointment of new trustees, in case of, 27. 

upon reversioners and remaindermen, 28. 
bankrupt trustee, in case of, 60. 
lunatic trustee or mortgagee, in case of, 70, 113. 
refusing to convey, trustee, in case of, 29, 80. 

to sue for chose in action, 185. 

to transfer stock, 121. 
vesting orders, in case of application for, 28, 29. 

SHIP, 

shares in, are within the Trustee Act, 17. 

SINGULAR number extends to plural, 18. 

SOLE trustee should not be appointed, 52. 

SPECIFIC PERFORMANCE, 

declaring parties trustees in suits for, concerning lands, 99. 
where declaring a person a trustee would be tantamount to 
deciding a question of, 18 — 16. 

STAMP DUTY, orders having effect of conveyance or assign- 
ment, subject to, 109, 128. 

STATUTES referred to, 

Z6 Geo. 8, G. 52 (Legacy Duty Act), 64. 

52 Geo. 3, c. 101 (Romilly's Act), 89. 

6 Geo. 4, c 16 (Bankruptcy), 58, 59, 61. 

11 Geo. 4 & 1 Will. 4, c. 47 (Payment of Debts out of Real 

Estate), 2, 91. 
11 Geo. 4 & 1 Will 4, c. 60 (former Trustee Act), 88, 55, 

56, 105. 
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STATUTES referred to^continued, 

11 Geo. 4 & 1 Will. 4, c. 70 (Jurisdiction in Chester and 
Wales), 47. 

1 & 2 Will. 4, c. 5Q (Bankruptcy), 59. 

3 & 4 Will. 4, c. 74 (Fines and Recoveries), 11, 98 

5&Q Will. 4, c. 69 (Workhouses), 70. 

d}k^ Will. 4, c. 76 (Municipal Corporations), 46. 

2 & 8 Vict c. 60 (Amendinp^ 1 Will. 4, c. 47), 2. 

8 Vict. c. 18 (Lands Clauses Consolidation), 16, 36. 

11 & 12 Vict. c. 87 (Amending 1 Will. 4, s. 47), 2. 

12 & 13 Vict. c. 106 (Bankrupt Law Consolidation), 8, 57, 
59, 62, 63. 

13 & 14 Vict c. 28 (Peto's Act), 48. 

14 & 15 Vict. c. 83 (Appointment of Lords Justices), 59. 

15 & 16 Vict c. 80 (Office of Master Abolition Act), 27. 

15 & 16 Vict c. 87 (Relief of Suitors in Chancery), 20. 

16 & 17 Vict c. 70 (Lunacy Regulation Act, 1853), 26, 63, 
71, 104, 113, 117. 

16 & 17 Vict c. 97 (Lunatic Asylums Act, 1853), 64. 

16 & 17 Vict c. 137 (Charitable Trusts Act, 1853), 21, 
38—46. 

17 & 18 Vict c. 82 (Chancery of Lancaster Act, 1854), 21. 

18 & 19 Vict c. 124 (Amending Charitable Trusts Act), 44. 

19 & 20 Vict. c. 76 (Charitable Trusts), 46. 

20 & 21 Vict c 13 (Sites for Workhouses), 70. 

20 & 21 Vict c. 57 (Reversionary Personal Estate of Mar- 
ried Women), 117, 123, 128. 
20 & 21 Vict c. 76 (Charitable Trusts), 46. 

STATUTES repealed, 

11 Geo. 4 & 1 Will. 4, c. 60.. 7, 8. 
4&5 Will.4, c. 23..8. 
1 &2 Victc.69..8. 

STOCK, 

« absolutely entitled" to require a transfer of, who is, 120. 

to require receipt of dividends, who is, 121. 
definition of, 9. 

And see Transfer, Definition of. 
order directing person to transfer, 122, 123. 
property of lunatic out of the jurisdiction, 117. 
sale, &c. of, where lunatic beneficially interested therein, 113. 
stock standing in the name of " Executrix, the wife of A. 

B.," 16. 
trustees of, should not exceed four in number, 52. 
vesting orders affecting, 110 — 129. 

appointment of new trustees, upon, 110} 111. 
convict trustee, in the case of, 110. 
disobeying order to transfer or receive dividends, in 
case of persons or personal representatives, 117, 120. 
effect of, 124—128. 
generally, 121—129. 
infant trustee, in case of, 113, 114. 
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STOCK— conHnued. 

vesting orders affecting — continued. 

jurisdiction, in case of trustee out of, or who cannot be 

found, 114—117. 
lunatic trustee, mortgagee or personal representative, in 

case of. 111 — 113. 
notice of, to bank or other company, 125. 
refusing to transfer or receive dividends, in case of 

trustees or personal representatives, US— 121. 
stamp duty upon, 128, 129. 

survivor of several trustees of, where uncertain who 
was, 116. 
SUIT, 

costs under Lands Clauses Consolidation Act, where neces- 
sary, 16. 
may be directed, 25. 

SURRENDER OF COPYHOLDS. See Convey, Definition 

OF. 

T. 
TAIL, 

conveyance by tenant in, 10. 

vesting orders, in the case of estates, 13, 93. 

TRANSFER, 

definition of, 11. 

right to, 126, 128. 

right to call for, 126, 128. 

who is absolutely entitled to require, 120. 

TITLE 

of Trustee Act, 7. 

short, 9. 
of Extension Act, 7. 

TRUST, 

definition of, 12. 
estates, escheat of, 136. 
seised upon a, who is not, 69. 

TRUSTEE ACTS, main divisions of, 1. 

TRUSTEE, 

absent, decree against, 137. 

consent to become, 30. 

costs of lunatic, 34. 

definition of, 11. 

dying without heir, or heir of not known, vesting order 

affecting' lands in case of, 87. 
existing, court may appoint though no, 49, 53. 
having beneficial interest, 17. 
ofiicial, of charity lands, 44 — 46. 
service of petition for vesting order in lunatic, 70. 
sole, meaning of, 120, 135. 

And tee Trustees. 
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TRUSTEES, 

affidavit of fitness of new, 50. 
appointment of new, 48— 64. 

bankrupt, in place of, 57 — 63. 

convicts, in lieu of, 49. 

costs upon, 33. 

Court of Chancery, by the, 48, et seq. 

discretionary powers, transfer of, upon, 54^57. 

effect upon liability of former trustees, 48, 110. 

existing trustee, where none, 49) 53. 

infant trustees, in lieu of, 54. 

lunatic asylum of, 64. 

old, liability of, how affected by vesting order upon, 65. 

orders vesting choses in action upon, 129, 130. 

orders vesting lands upon, 65—67. 

orders vesting stock upon, 110, 111. 

procedure upon, 50, 51. 

trustees refusing to act in lieu of, 54. 

service of petition upon, 27. 

where a breach of trust has occurred, 54. 

where there is a power to appoint trustees in the trust 
deed, 53. 
bankrupt. See Bankrupt Trustees. 
consent to act by new, 50. 
declaring persons, 98, 99-103. 
disclaiming, vesting order in case of, 53, 93. 
discretionary powers of, 54 — 57. 
foreigners not appointed, 51. 
husband of executrix is, where, 16, 116, 132. 
infant, vesting orders affecting land in the case of, 72, 73. 

stock, 113, 114. 
jurisdiction, out of, or who cannot be found, vesting orders 
affecting choses in action, in the case of, 131 — 133. 

lands, 73—78. 

stock, 114 — 117. 
lunatics, powers vested in, 63, 64. 
lunatic out of the jurisdiction, 132. 

lunatic, vesting orders affecting choses in action in the 
case of, 130, 131. 

lands, 68—71, 76. 

stock, 111—113. 
number of, 52. 
power of, when appointed under the Trustee Acts, 48, 

54—57. 
refusing to act, 54. 

refusing to convey, vesting orders affecting lands in case of, 
80—84. 

where lands of copyhold tenure, 81 — 83. 
refusing to sue, vesting orders affecting choses in action in 
the case of, 133 — 135. 
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TRUSTEES —con^lfiMtf. 

refuting to transfer stock or reeeWe dividends, 118 — 121. 

service of petition for vesting order in the case of, 
121. 
removal of, 53. 

where out of the jurisdiction, 76, 117i 133. 
retiring, and the Legacy Duty Act, 64. 

and lunatic, form of ofder in case of, 108. 
severance of joint tenancy in the case of retiring and con- 
tinuing trustees, 76, 77. 
survivor of, uncertainty as to, vesting orders affecting lands, 
in the case of, 86. 

stock, 116. 
who are, 76. 

not, 69. 
who may he, 51. 

unborn, vesting orders affecting lands in the case of,89 — 91. 
OF Charities, 

appointment of, 39 — 48. 

infant, 44. 

lunatic or of unsound mind^ ib. 

out of the jurisdiction, ib. 

unwilling to act, ib, 

where none, ib. 

where uncertainty prevails as to, ib» 
OF Corporation Charity, appointment of, 46. 

IN THE ROOM OF THE JUDGES OF COURTS ABOLISHED by 1 1 

Geo.4& 1 Will. 4, c. 70.. 47. 
OF Wesleyan chapel, 48. 



U. 

UNBORN PERSON, 

vesting orders affecting the rights of, 89—91. 
vesting order consequent on decree for sale binds the rights 
of, 68. 

UNSOUND MIND, person of, 

costs of vesting order where mortgagee a, 34, 35. 
definition of, 12. 

mode of application to be made where trustee of, 20. 
payment into court of purchase-money belonging to, 37. 
where charity trustee a, 44. 

where trustee, mortgagee or personal representative, vesting 
orders affecting choses in action, 130, 131. 
affecting stock. 111 — 113. 
where trustee or mortgagee, vesting orders affecting lands, 
68—71. 



r 
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V. 

VENDOR AND PURCHASER, costs as between, when a vest- 
ing order necessary, 35, 36. 

And tee Purchase-Monet. 

VESTING ORDERS, 

chambers, applied for in, when, 68. 

discharging, 106. 

dividends, affecting, extend only to those accrued, 128. 

divisions of the act relating to, 4. 

joint tenancy, effect of as to severance of, 66, 76, 77. 

petition for, service of, 28 — 30. 

when not made upon, 13 — 16. 
unnecessary where, 106, 107. 

And see Choses in Action ; Costs ; Lands ; Orders, 
Form of; Orders under the Acts; Stock; Tail; 
and Trustees. 



W. 

WALES AND CHESTER, appointment of trustees in place of 
the judges of the courts abolished by 1 1 Geo. 4 & 1 Will. 4, 
c. 70..47. 

WESLEYAN CHAPEL, new trustees of, 48. 

" WITHOUT PREJUDICE " to rights of third parties, vesting 
order, 108. 

WORKHOUSES, sites for, 70. 

WRIT de lunatico inquirendo, commission in the nature of, may 
be directed to issue upon hearing of petition, 26. 
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